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16 112  *® 
RIGHT HONORABLE 
LLOYD Lord KENYON, 


BARON OF GREDINGTON, 
IN THE COUNTY OF FLINT, 


| LORD CHIEF JUSTICE OF ENGLAND, 
&c. &c. &c. | 


MY LORD, 


OUR Lordſhip preſiding ir in a Court where 
the ſubjects of the following Eſſays come 
more frequently under diſcuſſion, than in any 
other; it naturally occurred to me, that you 
was the moſt proper perſon, to whom I could 
dedicate my work: I therefore took the li- 
berty of deſiring permiſſion to addreſs them to 
your Lordſhip, and am happy to ſay, that you 
complied with my requeſt in the moſt polite 
and obliging manner. - 


Although I indulge myſelf in an hope that 
| theſe Eſſays will be of ſome uſe to the pro- 

feſſion, as they are the reſult of conſiderable 
labor and attention; yet, in preſuming to offer 


* them 


DEDICATION, 


Ho your Lordſhip” s patronage, I do it 
with the utmoſt diffidence; convinced that 
ſhould you favor them with your approbation, 
it will be owing, not ſo much to their own 


merit, as to a continuation of your Lordſhip 8 


indulgence. | 


Flattery is ſo much the language of dedi- 


cations, that truth itſelf is frequently conſi- 


dered as adulation. I might, however, without 
the fear of ſuch an imputation, expatiate upon 


your Lordſhip's extenſive knowledge of the 
Law-of England, by which your determinations 


are uniformly governed ; but in this I have been 


anticipated by every one who knows the im- 


portanee of decifions, which ſtand upon ſuch 


a fold foundation. 


| That your Lordſhip may long continue in 


that high office, to which your merit hath raiſed 


you, is the fervent wiſh of 

My Lord, 5 

Your Lordſhip's 
moſſt obedient, 
and obliged humble Servant, 
8 70 HN MORGAN. 

mer Temple, 
1 515 Des, 1788. ” 
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MIE following Eſſays, eſpecially the two 


firſt, may be conſidered as nearly related 


to each other. In many of the caſes given 
upon the ſubject of New Trial, one, at leaſt, 
of the grounds whereon the court hath been 
moved to reſcind a verdict, reſpects the Law 
of Evidence; i. e. that a verdict was againſt 
evidence; that improper evidence was ad- 
mitted; or, that proper evidence was re- 
jected. MSN 8 

It is preſumed that theſe Eſſays will be 
of great uſe, not only to the /carned advocate, 
(much engaged in buſineſs,) and to the fu 


dent of the- lau; but that the two firſt, at 
leaſt, will be very uſeful to every acting 


magiſtrate, who wiſhes to diſcharge his duty 
conſcientiouſly; and which he cannot do, 
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of counſel, It is not enough for a 
when he | hath done wrong, to fay, 1 . 
"ated according to the beſt of my judgment 
Will a conſcientious man ſit doum contented 


el þ R * P A L E. 


acting N : wile? he hath ome kn ON 0 


ONE. of the Law of Evidetices® . 


The jecilaturg, of late weak 135 N 
to TFuſtices of peace, the final deciſion of 
an infinite number of caſes; many of them 


K K ESE. EET hire —_— = . 1 : 
extremely intricate, which” they are to de- 


termine without the intervention of a jury; 


and do often decide without the' affiftaye: 


with che reflection, that he hath afted fond 


ae; and that the laws. of his eountry cannot 


puniſh him for an error in judgment? Let 
him afk himſelf this queſtiom: Have E en- 
deavoured to qualßy myſelf to the beff ef 


my abilities, and the opportunities offered 


me, to deeide between the King and his ſub- 
jects ; or between man and man; before I 
took upon me the important; office ef a judge? 


Perhaps it may not occur to ſome, | whilſt 


in health, ande the vigor ef life, thus, to in- 
terrogate themſel ves; but the time will come; 
when conſcience . cal. aloud,” and. aſk; the 


important 


FF HA. ix 


important queſtion : Probably; ene fopl 
cannot make a ſatisfacory anſwer. Mien the 
ſpirit of man is, With the utmoſt i reluct Aude 
departing from this country, to that,“ from 
GATE, NT} fur 

W 8 to . to, dev . 
2 relates to the Work in queſtion. Maſt, 
if not all the modern caſes Cane, OE re- 
ſpecting the Law: gf Rpidence, Rave been ab- 
Aratted, at leaſt; and as ta the; ſubſequent 
Efays, nearly all the,, modernyj,a5 , well as 
many antient ones, are given at:i/wl, lengths 
moſt of them containing the arguments, of 
counſel; every one Of een See of 


abe court. „ lee os 20 fie) or ale 
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he following Rahe 2 * very e D 
23 body of law. The few. caſes, — 
Have been omitted in the four laſt. Eſſays, 
are Iubſtantially contained in gaſes gf later 
date: inſerting them mi ght, therefore, have 
n . as an ale bels deen | 
90 hy ho ran 5 in a newly on 397 this 
kind, to avoid ſome repetition ; but it was 
thought better to fubmit to a trifling incon- 
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venience, than to riſque the rendering tlie 


work more imperfect than it is, in its preſent 
late: of Aus eee more e tigt 


pr to the tvro Arlt Eflays, fo ah is | ſaid 
in. the reſpective introductions, that only a 
few oceafional obſervations will be neceſſary 
in this preface: yet ſome things ſhould be 
noticed here, reſpecting the performance in 
general, which could not, with propriety, 
be made part of an introductory diſcourſe, 
It may, without vanity, be ſaid, that the 


Work contains a great fund of learning, upon 


many important points; not the learning of 
the compiler, but of the ableſt ene and 


the wiſeſt lages of the l law. 


"1 Teh N Hemel of the four laſt Eſſays, but 


particularly the ſecond, it is hoped the cu- 
rious reader will receive ſome pleaſure, from 
obſerving our gradual improvement in juriſ- 
prudence, eſpecially of late years; and which 
will be eaſily ſeen, as the caſes under the 
reſpective heads are, in general, arranged 
in | chronotogical order. The ſame method 
is commonly obſerved. in the ſubſe quent 
e 1 i cet 00 505 

In 


2 F A C. vii 


15 alfa 4 the" ſecond, third, fourth, and fifth 
Eſſays, the language of the reporters hath been 
uſually preſerved, for obvious reaſons; and 
for which, therefore, the author truſts he ſhall 
not be reſponfible. Sometimes, however; he 
hath taken the liberty to attempt an amend- 
ment, where he was ſure it ane bags bali 
1 without altering the ſenſe. | 
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It is quherwile with reſpect to the firſt Efly: 
Every thing that was thought requiſit ite, hath 
been taken from Gilbert s Law of Evidence, 
for. the work bath long M0; the N. of 
the public. Pay 
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His reaſoning hath *_ "Frequently been 
KL EV" for reaſons make much ftronger 
impreſſions on the mind, than dry rules of 
law: but the author of this * ork, (convinced 
that the learned judge had never put the finiſh- 
ing hand to that treatiſe, and finding it abſo- 
lutely neceſſary,) hath frequently ener r to 
vary the language. 


©; Sic may ſuppoſe Gilbert hath been merely 
copied: nothing is wiſhed for more, than 
2 a cloſe 
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4 cloſe inſpection; and bemparllon of che two 
works. The arrangement of bis matter, dif- 
fers very effentially in many patticulars, which 


Will appear by attending to the references: 


Add to "this, © that the firſt Effay contains 


many determinations, made ſubſequent to the 


Ide" edition ef Gilbert; and nedrly double the 
oy of matter. Pad wo 31m Ser; 7 


Gilbert 5 ot Ates 2 per Paus: 8 


| is the fixth. edition. The autlior of this work 


was "foveral times inclined | to compare the 
citations with the laſt editi ition, and alter the 
pages; but upon mature deliberation, con- 
ceiving the authority of Gilbert, to be, at 
leaſt, equal to that of 7 rials per Pais 1 and 
that perhaps few, if any, would refer to the 
work ; he thought it unneceſſary, and hopes 
he mall not be reſponſible for the correct- 
neſs of thoſe references : : as to others, where 
he doubted, he conſulted the original au- 
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It is not meant to throw any imputation upon that work; 
it contains much learning, and à great deal of aunt] and uſeful 
W is added to the laſt edition; |. Cl SIE? 


All 
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Al che references and citations of Gilbrrt 
ire, preſeryed 1. ie bern a be Gd, viigh 
reſpe& to Buller's Ni Prius, from which 
many extracts have been taken, and re- 
ferences generally hiren $0 chat WI 19 
ing once: len dend 04 1% Doan pc go 
In tranſlating the, French cafes; r. care 
hath. been taken; but perhaps / tiere maybe 
ſome errors. Upon looking into thoſe re- 
Porters, one might. be indoced to think fhat 
the authors of many of them, did not un- 
derſtand the Hnguage in which they yrratey | 
or, that they left the correction of the preſs 


to a ignorant of the Norman tongue. = 
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me charge of plagiariſm cannot be made. 
Where there is any thing like original com- 
pofition, and ſore there may be, if ideas have 

deen taken from hers, references will ge- 
nerally be found in the margin, unleſs the 


authors are mentioned in the ng # of the 


work, 


| The Aiſiculty: of throwing. the , Eſſay 
into a proper form, (fuel as might be agtee= 

able to every one,) and of claſſinig and 
: 2 - arranging 
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en the orbing,/.can- ions; to thoſe 
19 5 who make the opp ag FEY Y ig rs 
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memory fail him not,) was long ſince publiſhed 
on the ſubje& of the "firſt Eſſay ; but the parti- 
eulars of its arrangement, he hath totally for- 
m_ not ON 11 it 2 1 _ (36,1 


1 1 = OY» * / ; 
ein Hic 21 Ie * rent 


„With reſpecb⸗ 50 the Ei ak it 
18 the; fit upon the ſubject: This being a neto 


attempt, the author hopes it will be CY 


ecard and Its e excuſed.” 


TY: , ” +++ Kris 18 
een Rent eftu tot: 


bs any one 3 — could have given a 
more perfect work to the public, he may, 
very probably, be right. Whoever will malte 


the attempt, and perſevere, (laying aſide this 


work, ) will eaſily judge of the infinite diffi- 
culties, with which Long author hath; had ta 
n a0 85 IB EE Ts 2 tl N . , TIE 
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A "0M critic may hs thine abi; of 
ſeveral caſes are given, not immediately rela- 


tive to the fubject under conſideration 4 and 


that.yarious Parts of others might have been 
Dmitted; as irrelevant; ; but, perhaps, they con- 
: HEN tain 


Cans Yo 
"ASC. 
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tain YON general · doctrines of great import 
ance, and neceſſary to be more univerſally 
known, than perhaps. they are at preſent. Grants. 
ing, however, that the work may in ſome in- 
ſtances appear too prolix, as in others it may 
be too conciſe, the authæ can truly ſay, chat 
he hath endeavored to render it as perfect as he 
N and uſeful 1 to. CP reader. LIE Set 
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A great number of references, made. by 
authors from whom this work is compiled, 
have been examined; ſome have been added, 
and many made, N one part of the work 
to another. When a reference is merely ante 
or "poſt 3 ſupra or infra, it is, generally, to the 
ſame head; the former uſually ſignifying at a 
greater diſtance from the reference, chan the 
latter. 9 R | 


No copious ab we of the ___ of | EO * 
a plan or contents of the ſecond Eſſay, reſpecting 
News-trials ; Tables of the names of the caſes in 
the whole DR and an Indes to the principal 


matters obtained 3 in the two laſt volumes, are 
annexed. 1 f 
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.yibkninhe: alles the caſes may be found either 
under the name of the pdaintiſ, bf the di. 
—_ or of the Aer of n eee 


nf unn 1007 293 er . i ent 


„um 468 eo ni 2 N oof re, ut 
An the fecend et principal” points c 

each caſe are put in tie margin: in the hir, 
fourth, and fifth Eſſays, they are put at the top 
of each caſe. If the author's friends will hint 
to him which method is preferable, it may be 
adopted in a ſecond edition, As to the Ws 


Ellay, the arrangement. and analyfis w * 
ee e Sc. unneeeflary,, 
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bay, points i in "the Law of are might 
have been enlarged. upon; ex. gr. where ſome 
of the general. rules, of evidence are given, as 
under the head of witneſſes in criminal caſes, Sc. 
but books are referred to for further informa- 
tion, here neceſſary, 3 erbe, pl 
ſeldom. be the caſe. 
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Pacer 7 gull y in criminal caſes, there are 
probably ſome repetitions ; ;. but the rules are | 
collected together i in one 2 and ſome re- 
petitions might be neceſſary there, (and per- 


N. haps 


—:  Sobk.  afie : 


PREFAQD | xi 


ho eewhere,): to Mlyſtrate the rules and doc- 
trines under conſideration, without the trouble 


of referring #9 other parts of the,qvork. / There 


may be ſeveral omiſſions; but; probably, the 


matter will: be found under other heads, where 


it is more relevant, or 54 nn n 


* references. 
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gp” © ** w ee, Jong wy a are 
given: they not only ſhew the progreflive im- 


 provements in our. juriſprudence, * ay, oc- 


elo. * uſeful, | IS þ 4 -\ v4 34 R RN 4 5 1 : 3 
SES . 


* the | ins, Eflay, wk 4 or pag the, 


ſubſequent ones, repetitions. unavoidably, 


happen; e giherwiſe the eaſes, would: appear 
in a very mutilated ſtate, and the reader nog 
have had much e ig . to en 


ng of the HOOK 


. * 
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e ak adore the di e 
i in the. courſe. of his work, will, he truſts, 


afford him an apology for. any trifling miſ- 


| fakes, Sc. He bath frequently xeviſed it, as 


app oftuaity would Permit, and on his poſe 


nn nenn e 429 109 
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xiv" PREFACE. 
Since che commencement of the work, ſeve- 
ral enſes relative to the ſubjects of which he 
treats; have been determined; every one of 
which, (that hath come to his knowledge,) 
hath _ wen un.” at e or 5 
ſtracted. a 0 0 


Where * are doubtful, queries are eaffixed: 
= _ attract more armee attention. 


The great e of caſes and the multipli- 
city of abſtracts here collected together, muſt, 
it is conceived, be of general uſe, It may, 
with truth, be affirmed, that infinite pains have 
been taken to avoid leading the reader into 
any miſtake ; and, in every part, to furniſh him 


with the means of making himſelf maſter of 


| the ſubje& under conſideration. 5 


No one can form an ia of the care, labor, 


and attention beſtowed on this work, without 
inſpecting the original manuſcript; the collec- 
tions made for it; and the plans whereon it is 
formed. However, (after all) the author hath 
ſome ' doubts, particularly with reſpect to 


that part of the fr Eſſay, which relates 
to * in equity, (int. al. Having 
I ___ uſually 
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ul practiſed in courts of law, he is not 
perfectly ſatisfied as to its correctneſs; and 
fears he may be ſometimes miſtaken: never- 
theleſs, he hopes the reader will be indulgent, 
as the beſt authorities have been conſulted; 
although the author is conſcious that reading 
without practice, will not properly qualify a 
man to write for the inſtruction, or aſſiſtance of 


others. But as it would have been improper 


to have paſſed by proceedings in eguizy un- 
noticed, he hath given what he thought eſſen- 
tially neceſſary, and that in the beſt manner he 
could. | 


In the four laſt Eſſays, but eſpecially in 
the ſecond, the reader will obſerve that, in 
almoſt every caſe, the counſel and court. 


refer to a variety of other caſes: moſt of 


them are contained in this work : references are 
generally made to thoſe caſes in the margin : 
if there are any omiſſions in this refpe, the 
tables will (it is hoped) ſupply the de- 
15. 


It is preſumed that the utility of this com- 
pilation will evidently appear, becauſe the 
principal caſes being collected together, may 

Vor. I. | b be 


vi rRNA CE; 


be referred to immediately, with Vote trou- 
ble. 8 

In the ſecond Eſſay, under diviſion IX. two 
or three heads of the ſubdiviſions are very 
ſhort, but the matter could not be properly 
arranged under my of the other ſubdiviſions. 


\ 


The nature of ths 1 laſ 1 Eſurs, i is WA 


ficiently announced by their titles. They 
bear an intimate relation to the ſubjects of 
the preceding ones: the author thought they 


would render the work more complete. His, 


principal obje& hath been to make it uſeful to 
the public, and worthy of acceptance. Having 
done every thing in his power to obtain 
that end, he hopes he ſhall not be wholly 
diſappointed in his expectation of receiving 
ſome degree of approbation. 
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8 fro n 2645 ie — The reference” 
unn. 99 Annaly; or Caſes in the King” 8 
Bench, in the time of Lord 
nr lardwicke;:! : | 
Aiie & pot. ik theſe References, ſtand | 
= . alone, they are generally to 

. the ſame . or aun 
viſion. 
01 B. 
B. eG Cdn Bench, or | Common 
E DE  - ne 
Z. M. Burrow's Reports, in the time cf a 
| Lord Mansfield. 
BN Pe Buller's Law of Niſi Prius. 
B. King's Bench. 


B. Kh Annaly, or Caſes in the King's 
1 Bench, in the time of Lord 


Fardwicke. 
J. 8 . Burrow's Settlement Caſes. 
Bend. Bencdloe's Reports. 
Bl, Com. Blackſtone's Commentaries. 
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Bo: R. AZ. 
Bro. 


- Brownl. 


Bunb. 
Burr. 


. 


1 
3d Ca. Ch. 


Ca. P. or Ca. Parl. 
Cart. 

Carth. 

Ch. R. 


Co. Lit. 
Com. Dig. 
Cont... 


Cope 


(wii )) - 

Booth of Real Actions. 
Brooke's Abridgment. 
Brownlow's Reports. 
Bunbury's Reports. 
Burrow's Reports. 


C. 


Common Bench. 


Common Pleas. 


Caſes in the time of Lord Tal- 
bot. 

Caſes in Chancery. 

3d Vol. of Caſes in Chancery; 
or, Select Caſes in Chancery. 

Reports of Caſes in Chancery, 
temp. Cha. I. &c. examined 
with 3d Ed. Fo. 1736, by 
the pages of the 8vo Edition, 
which are there preſerved in 
the margin. Note, 1 Ch. R. 
contains the argument on the 
Juriſdiction of the chancery, 
which is deſcribed by Arg. 1 
Ch. R. | 

Caſes in Parliament 

Carter's Reports. A 


Carthew's Reports. 


Chancery Reports, tempore 
. . 
Coke upon Littleton, 


Comyns's Digeſt. 


Contra. 
Cowper's Reports. 


D. 
. Dictum. Sometimes a letter of 
. reference to a book. 
D. & St. Doctor and Student. 
D. of Norf. Duke of Norfolk's Caſe in 3d 


Caſes in Chancery; or, Select 
Les 8 in . or, 3d 
8 | God 


Dan. —— $ Abridgment. 

| Doug. Douglas's Reports. 
ery ; Dub, Dubitatur. 
I). Dugd. Or. 7. or Dugdale's Origines Juridiciales. 
cery, 285 
5 3+ Durn. & Eaft. Term. Reports, by Meſſrs. Durn- 
„ by ford & Eaſt. 
tion, Dy. Do yer's Reports. 
d in eb 00063 100 ee 
3 E. 
; the : 

Eg. Ca. or Eg. R. Gilbert's — of Caſes in 


| Equity. 2d Edition. 
£9. Ca. Sometimes Gilbert's, as above. 
Sometimes the 2d, or equity 
part of 2 Mod. Ca. (Modern 
Caſes in law and equity ;) but 
when the latter is meant, it is 

marked. 
Eg. Ab. or Eg. Abr. Equity * Abridged. 
or £9. Ca. Ab, ; 


pore 


F. . B. 


Eg. or Fitzg. 
Finch Ch. R. 


Fitz. or Fitz. . 


Fl. 
fort. 


Fort. Rep. 


E. 
Gods. 


Col. or Gold. 


. I. P. C. 


b. C, 


Hawk. (L.) 


ro 


Hardres, 


enk. 
* ns or I Jon. | 


4 
E 
bh . . 


Fitz-herbert's Natura Brevium. 


The pages according to the 
old Edition. Theſe pages are 
marked in the margin of N $ 
4to Edition. 


Fitz-gibbons's Reports. 
Chancery Reports . 


Finch. 


Firz-herbert's Abrid gment. 


Fleta. 

Forteſcue de laudibus legum An- 
gliæ. 

Forteſcue 8 Reports. 8 


8. 


Gilbert's "wo of Evidence, bar 


1756. 
Godbolt's Reports. 


Gouldſborough's Reports. 


_ | | 
o 4A * a — 
6 4 — a 


= Hale 8 Hiſtory of the Pleas of 


the Crown. 8 vo. 


 Hawkins's Pleas of the Cen 


The folio Edit. 


Leach's Hawkins's Pleas of f th 


Crown, 


bed 


wy Ii s Centuries: 


Sir William Jones $ Reports. 
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L. Hawk. 


Lamb. 
. or Lutw, 
Lit with . 


Ms. Vad. Mec. 
Ma. 
Mar. 
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Merton (Sat.) 


e 


Sir ee 3 $ Reports. 
References to the ſame Diviſion, 


or Subdiviſion. 


* * * 
. 1 0 


* 2 * 
Hils 
; 
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0 , Kalas s Reports. 


Kelynge's Reports. 
Kitchen of Courts.. F rench Edit. 
1643. 


2 12 Ai . 
of „ 5 * 
8 ITS l : 
1. . by « 


The firſt Eſſay, on the Law of 
Exid nc 

Leach's Hawkins' E Pleas of the 
Crown. | 

Lambard's Juſtice. - 

Lutwyche's Reports. 


Littleton's Reports. 


Littleton's Tenures, 5. for Sec- 
tion. 


M. 
Morgan's Vade Mecum, and 
Client's Inſtructor. | 


 Malyne's Lex Mercatoria. F _ 


Edit. 1686. 


March's Reports. When 83 re- 


ference is marked pl. it is to 
the placitum; without chat, to 
the page. 
Advice concerning Bills -, Ya 
change, by Marius. Folio Edit. 


1684. 


Statute of Merton. 20 H. 3. 
Moore's Reports. 
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Mod. Ca. 
A Med. Ca, 


7 Mod, 
Moll. ae Jur. M. 


. or P. Ams. 


| Park, 


Pork, 


PI. or Pl. Com. 
Poſt vel ante. 


. | 
Pr. R. or Pr. Reg. 
or 911, Pr. Reg. 


Reg. 
Nel with 7 or a 
letter, as A. 
Rol. without J. or 
letter, 


6th Modern Reports, 


i 


Modern Caſes in Law and Equity, 
1ſt Part; or, 8th Modern. 

7th Modern Reports; or, Far- 

reſly. 

Molloy de Jure Maritimo, 3d 
Edit. 1682, or, $ Edit. 70x. 


N. 


The ſecond Eſſay, on New Trials. 
The New Abridgment, com- 
monly called Bacon's. 


P. 


Peere Williams' 8 1 
Park's Law of Marine Inſurances. 
Perkins's Profitable Book, treat- 
ing of the Law of England. 
Plowden's Commentaries. 


Reference, generally, to the ſame 


Diviſion, or Subdiviſion. 
Precedents in Chancery, | 
Style's Practical Regiſter, 2d 

Edit, a 


R, 


3 


Reſolved. 


Regiſtrum Brevium. 


bY Regiſtrum Judiciale. 


Regiſtrum Brevium Originalium. 

Regula Placitandi. 

RolFs Abridgment; 7, for line. 
Letter for Diviſion, 


Roll's Reports. 


8. 


41 
Te 


— Po Pa Mc Po 5. 


Sal. or Salk. "= 
Sand. or Saund, 

| Semb. rr 
Sho. * 


Som. 


Il. Sm. rg. 


2 P. 0 or Stanf. 
H. C. 

dar. Merton. 

§ti. or Sty. 


Si. Pr. Reg. 
s. . 
t- ” Supra vel infra, 
ne | 
| 7. D. or Th, Dig N 
2d Tr. Eg. 
N. Tri. per Pais. 
Tr. (St.) or 1 Tr, 
me | 
| W. 1.— . 2.— 
Mm. V. Zo 
ne. 


Went, Of, Er 
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. oraz. ge, 


Salkeld's Reports. 
Saunders's Reports, 


Semble. Seems. 
Shower's Reports. 


Somner of Gavelkind. 


Lord Somers's Argument in the 


Banker's Caſe. 


Stare Trials . with 2d 


Edit. 1 


Standford 8 Pieas of the Croyyn. 


Statute of Merton. 20 H. 3, 


Styles's Reports. 


Styles's Practical Regiſter, 2d Ed. 
Strange's Reports. 1 
Reference to the ſame Diviſion 


or Subdiviſion, ./ +415 Ho0d.% 


? 4 nth Seal ”» 
'T' "$71 + e 
* 
4 
. C% a a 4 
Birne CG 003 en 


Theoball's Diced: 
Treatiſe of Equity. 
Trials per Pais. 6th Edit. 


State Trials, compared with the 
2d Edit. 1730. 


W. 


The Statutes of Weſtminſter, 1ſt, 


2d, and 3d.—1ſt, 3 Ed. 1.— 
2d, . 14 
18 Ed. 1. Of. t. 


Wentworth's Office of an Exe- 
cutor. Edit, 1689, 
| a Weſt 


( xxiv ? 
Weft mb. | Weſt's Symboleography. 
Winch. Winch's Reports. 


V. 
— 41 „ 
* y "Aa 8 


7 B. or 2. zar Books. Year Books, SE. i] 3 the 
sit. of 1679, 1680. 5 


Note. Some Caſes being referred 

5 to by the pages as quoted in 

f 0 Theoball's digeſt, which do not 

27585 if N with that edition, 

Wee vherever the page is twice men- 

tioned, that within a crotchet, 

* eh thus [] is of the edition of 
3 1680. 


When hs page af a book is included in a paren- 
theſts, thus, (466, the e is twice neren in 
the book cite. 109A 


ceived to be obvious, and therefore omitted. 
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ANALYSIS 


OF THE 4 


INTRODUCTION | PTS 
(a.) Of Evidence in general | . id. 
141 OF WRITTEN. EVIDENCE 5 
B.] OF PAROL EVIDENCE. _. 
C.] OF EVIDENCE UPON VARIOUS 

ISSUES. 

403 os DEMURRERS TO EVIDENCE, 

== OTHER DEMURRERS, &c. AT NISI 

PRIUS. 

E.] OF BILLS OF EXCEPTIONS. 

[A] WRITTEN EVIDENCE — 0 
IJ. FUBLIC: | | 
I. PRIVATE. | Es 2 

I. PUBLIC, are CT - 

EI Rrcokbs. | 


0 9 WxIros not or Recor — 6 
; | | II, PRIVATE, 


an 


II. PRIVATE, are 
(t..) WriTiNGs under SEAL. 
(11.) WRITINGS without SEAL, 


(.) General Obſervations | LE 
LB. PAROL EVIDENCE, or WIT- 
NESSES, they are - 


. Compsranr, ir 6 
II. Nor ComMPETENT. 
Of the diviſions hereafter. 
8 Of Proceſs to compel Witneſſes to attend... 
I/hat Witneſſes are to be received 

(e.) Of Proof 8 - - 

(/.) Of the Witneſs's Oath - 

C) Of tbe manner of givin Evidence. Of 
the Duty of the Judge. Of Bills of Exception. 
—Of Demurrers to Evidence, — And of the 
Superiority of Trial by Fury 10 

(.) Of the antient Doctrine of Attaint . 7 

(i.) Of the Pragice of granting New Trials id. 

(K.) Of Proceedings and Evidence in Equity 14 

Of Averments and Parol Hulonce 7 

(J.) Of a Diſcovery in Equity _ 44 „ 23 

(m.) Of Prras of the CRown ally - 28 

(u.) GENERAL Rules or EVIDENCE at one 


Piew = 33 
0.) Of the weighing of Euidence 5. "a8 
650 Of * 5 8 48 


LA.! OF WRITTEN EVIDENCE * 50 
LIPUBLIC. 8 
II. PRIVATE. 

I. PUBLIC, which is twofold. 
(1.) Rzconps. 


The Heads © 5 Vide $O, et infra, 
: is (11.) War- 


ne and of Copies being Evidence 42 


to nwvii ) 


Page 
(in.) Warrincs not of Record. | 
Abe Heads Nido go, ST, et infra. 


In PRIVATE WRITTEN EVIDENCE, 55 
this is twofold. 
(..) Warrixes under SEAL, | 
The Heads — Vide 51, et infra. 


(un.) WrrTinGs without SEAL. 
The Heads - - idem. 


[A] I. (1.) OF PUBLIC WRITTEN EVI- 
DENCE. > e 
I. Of Rrcoxͤps. 
Lr. ] A#s of Parliament, thay are, 
| Public or General. 
and | 
Private or Particular. 
f2.] Other Records, &c. of various Kinds. 
[3.] Common Recoveries to bar Entails. 


[4] Judgments, as Verdifts, Nonſuits, Sc. 
[ 5.] Frits. 


GENERAL OBSERVATIONS ON the Nature of 


[I.] (.) Of the Figsr Sort of REcoRDSs, 
viz. ACTS of PARLIAMENT, and as to the 
giving them in Evidence, or pleading them 55 

(.) Where both public and private Sta- 
tutes ruſt be pleaded = 


(c.) Farther of what is Evidence of Atts 5 
of Parliament — 62 
(d.) General Rules concerning Aan, 9 
upon Penal Statutes | 68 
(e.) When a Statute ſhall be rettied * id. 
(J.) When a Statute need not be recited 69 
(g.) How a Statute ſhall be recited 70 


s _ - —_ 


( . ) 
Of other Rrcoxys, '&c. of | various | 


WW 


Kinde generally; and of ſome Wrirings g not of 


eee: fuch as "10 
Letters Patent, 7 be King's Licence, 
Judgments, Writs, | 
Grants, Copies of Indiftments, 
Convictions, Condemnations in the 
Commiſſions, * - | ÞAdmiralty Court, 
Fines, Copy of Copybolders 
. Recoveries (generally) | Admittance, _ 
Pope s Bull, = A 
Exemplification of Inſtitutions, Sc. 
Adminiſtration, | "ESL: 
RxcorDs are twofold, 
009 Under Seal, „%% ;ũͤr ESIEL 
A N D | 
(B.) Not under Seal. id. 
Thoſe under Seal are called Exemplifications, : 
of which more hereafter. 
Previous ConsiptRaTIONS as to = id, 
(.) What may be given in Evidence, "I, 
(2.) What ſhall be ſufficient Proof. | 75 
(3. What Proof is not ſufficient. 1 
(A.) Of Exemplifications, viz. - 79. 
(1.)-Under the Broad Seal. „ 
(2.) Under the Seal of the Court. „ 


Tage 


(a.) Of Seals, public and private = B83 
(.) Of delivering n of -+- 


Depeſitions in Equity to the * 8 5 

(e.) Of Copies not under vets id. 
they are 

(I.) Sworn Copies. 85 

2.) Office Copies. 87 

[3-] Of 


2 | 


. [3 3.1 Of Recoveries to bar | Entalls 2 6 


A. J Of Verdidts, Mouſuits, &c. and ol 


Page 


90 


* Evidence given upon former Trials 92 
g [s + Of Writs, Cc. 105 
LA.]. Ke: (u. OF PUBLIC WRITTEN 
EVIDENCE 1 — 107 
II. Of WIr not or RecorD, 
they are ſpecified below. 
GENERAL OBSERVATIONS = 
I.] Of Decrees in Chancery = 110 
| 2.] Of Bills in Chancery - - IIL 
{ 3.] Of Anſwers in Ces: Se. „ 
[4.] Of 8 tions e 
{ 5.] Of Ahidavits in Equity ak Faw - -*/ un 5 
[6.] Of F in the 3 and other 
Courts, &c. — "36 
(. ] Of Rolls of Courts Hiro &c. 2E 1 
8. Of Regiſters, . „ 
9. ] Of the Pope's Licence, and Bull © - * 137 
fre) Of Public Books, Sc. ſuch as Dome/- 
day Book. — Books in the Herald's Office, — 
The Navy and other Public Offices. — Surveys. 
— Terriers. General Hiſtory.— And ee 
Sc. taken by Sheriffs — — 138 
[A] I. (1): QF PRIVATE WRITTEN | 
2 EVIDENCE | 141 
5 WꝑRITIxes under Ris: 
II. Wrrrines without 8 
I. WRITIxN ds under SEAL, they are 
8 Deeds Poll, 
Deeds between Party | Obligations, and 
and Party, Bills Penal, 
. a.) Of 


———_— —  —  —— — — 


(& 9 


(a.) Of Charters and Deeds uuder Seal 

(.) A Deed conſiſts of n 

II.] Of Jealing by the Parties — id. 
: [2.] Of delivery to the Party, le the 


Page 
1 A: 


Deed is made. 7 
1I3.J Of a right transferred or Obligation 3 
— createt. | - 
(1.) The Seal, See. 1342 
(2.) The Delivery, Go. 143 
(3-) The Right or Obligation id. 
fc.) Profert of Deeds m4 
(A.) Of Things that lie in Livery, 
and Things that lie in Grant 147 
(:.) Of Things lying in Livery id. 
(2.) Of Things lying in Grant - 149 
e.) Evidence of Deeds — 
(I.) Of the Deed wel fs. ĩðͤ ds 156 
(2.) Of the Copy of a Deed | 1358 
(3.) Of Proof of the Copy of a _ e ue. | K 
f (4- ) Of the inſpeximus of a Deed 159 | 
(/.) Of razure, &c. - 03 
65 (g.) Of breaking off the Seal 166 


5.) Of Deeds cancelled, Sc. 167 
i.) Of other caſes reſpecting Deeds 169 
(+. ) A Recital, where Evidence I7L 


[A] U. (11.) Or PRIVATE b Evi- 
DENCE, 174 
II. Of Warr os without NY 
[1.] Vills. 
[2 Polices of Inſurance. 
J Bills of Exchange. 
IA. ] Promiſſory Notes. 
[ 5.] Of other e without Seal, of © 
various Kinds, © 


* 33 


; ken Of 


in 


[1.1 Of Of Wills - | | ; 
a.) Of the Stat. 25 Geo. 2. c. 6. reſpecting 
Witneſſes to Willis 

6.) Continuation of the Proof of Wills 

; [2 1 Of Policies of Inſurance + 

4 a.) Of the Contract by Policy of Inſurance 
87 ) Of the Conſtruction of the Policy 

c.) Of Perils uſually Inſured againſt 

(I.) Perils of the Sea — 

(2.) Men of War, Enemies, Pirates, 
Rovers, Thieves, Sc. — 

(3-) Reftraint of Princes, Embargo, Sc. 
(d.) Of various Caſes, and Dee 
(e.) Of Barratry 
(%) Of the Renee) ven a Policy of In- 
ſurance 
g.) Of otber . | — 

1 ) Of Evidence 
[ 3.] (a.) Of Bills of Exchange, ang Promiſry 
Notes generally 


(.) Of the Cuſtom of Merchants, and what 
is to be particularly conſidered in the ſame 
(1.) The Bill 

(2.) The Acceptance 

(3.) The Proteſt 

(4.) The Indorſement 


Firſt, the Bill 233 
Secondly, the Acceptance = 
Thirdly, the Proteſt — 


Fourthly, the Iudorſemennt 

(c.) Of the Statute Law, relative to Bills 
of Exchange and Promiſſory Notes - 

(A.) Remedy upon a Bill of TO againft 


the Drawer 


(e.) Remedy att _ Acceptor and Inu 
dorſer 


.) How the Remedy is to be Pardo 
V. . 


Page 
174 


182 
183 
186 

id. 


188 


192 
1d. 


id. 


193 


194 
202 


205 
207 
208 


211 


214 


id. 
215 
217 
220 


221 
225 
228 


232 


4. 


6 Xii ) 


Page 
[4. [ (a. ) Of Promiſſory Notes 236 
| (S.) What Words makes a Promiſſory Note 
 afſiguable 240 
| 7) When a Bill, Sc. ſhall be Payment 241 
} IS.] Of other Writings without Seal, of various 
0 Kinds - - 28 245 
4 | 
LB.] OF PAROL EVIDENCE | 250 
. VIZ, | 
| "WITNESSES, and they are 
i I. Competent + - = id. 
j .] Credible 
| 2.] Of Doubiful Credit 
| The two Claſſes conſidered together 
l II. Nor CourERTENT — 257 
55 5 [I. ] Infamous — „ nets.” » 
| [2.] Intereſted - - 260 
| | | 3 ] Vanting Diſcernment , - 286 
h | LA.] Counſel, Attornies, and Solicitors, 
i who are intruſted by their Clients — 2288 
8460 OF EVIDENCE UPON VA- 
RIOUS ISSUES - 290 
ll | Previous OBSERVaTIONS 8 F< 7d. 
| (a.) Of Probability, 15 upon whom Proof © 
| of the 1ſue lies | - id. 
| (5.) Of one Witneſs - pot 
l (c.) Of tuo Witneſſes . 296 
I. Or THIN FirsT SoRTH or GENERAL Issurs 299 
j [1.] Upon non eft faftum - id. 
2.] Of olvit ad diem, et folvit poſt diem 310 
[3:] Of Non-aſſumnſit 316 
(a.) Of an aſſumpſit in Deed, and of an 
aſſumpſit in Law id. 


(3.) A Caſe on the Subject, with the vs. 
ments of . and Judgment of the © -ourt 317 


4 | ; 8 


t 1111 ) 
1 Page 
ny As to a /i fe . her Huſband, by . 
E her Contract 329 
a.) Of Infancy being given in Erie 331 
| : 2.) Farther of Evidence in aſſumpſit 333 
3 # ) Of laying the Subſtantial uu of the 
Promiſe in the Declaration 336 
(g.) Of anentire Agreement, being by the Alt 
of the Party, turned into ſeveral Contracts +91 
(h.) Of Evidence againſt a Father, as to 
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Articles provided for a Child - 338 
(i.) Of a Promiſe of Marriage = id. 

IJ. ] Of non A ſunpfi, it, et non accrevit ſes ſex 
annos — 339 


II. Or THE SECOND SORT OF visa. Iss urs 343 


(I.) In CIVIL MATTERS 
6 (II.) IN CRIMINAL PROCEEDINGS 
I.) In CIVIL MATTERS 
33 L..] N Gui in Ejedtimen. 
E | (1) Of the Lefor 
= A+ ) Of the Leſte 
3.) Of Entry and Oufter 
71 4.) Of the Lefor of the Plaintiff's title 5 
d. if, Of the Leſſor : id. 
Z Secondly, Of the Leffee = 
d. Thirdly, Of Entry — Ouſter Fa 
93 Fourthly, Of = Leffor of the Plain- 
96 ff s title 364 
99 {J2.] Of Not-Guilty in 27 reſpaſs, vi et armis, 
id. and on the Co/e — 3 
1 (4) Mt Evidence on the Part of "the---:- 
16 Plaintiff 
. (2.) Cf Evidence on the Part of the 
1. Defendant 
(a) Firſt, What Evidence may be given 
* by the 3 to prove his Declaration id. 


C 2 | (5.) Se- 


1 
| 
j 
[1 
, 


(amv) 
. Page 
(3. ) Secondly, What Evidence may or may 
not be given, upon Net-Guiliy, on the Part = - 
the Defendant Os 378 


The Defendant-may prevail on this I flue, 


Firſt, By making title to the land 
Secondly, By making T; itle to the Profits of 
the Land 5 
(c.) The reaſons — WT id, 
(I.) Firſt reaſon „ 
(2.) Second reaſon 
Third reaſon 
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44) y oy Evidence in | aorta 


HE law of poideitt is of the utmoſt in- 
portance to every member of the Britiſh 


ſtate. It may be ſaid, with great propriety, 


that the liberty, the life, and the property of 


every individual depend upon this law, The 
Engliſh have been more aſtute, more elaborate, 
more ſcrupulouſly exact with reſpect to the 
rules of evidence, than any other people : we 


may attribute this to the excellence of their 


laws, and the freedom of their conſtitution. 


In endeavouring to treat the ſubject metho- 


dically, it hath of neceſſity branched into many 
diviſions, and ſubdiviſions, as will appear upon 
inſpection of the Analyſis annexed. 

The law of evidence hath been treated of 
by ſeveral learned lawyers. One is ſuppoſed 
to have written a treatiſe profeſſedly upon 


the ſubject, but it is ſaid that he did nor- e 


complete the work, though it appear . 

his 3 and thoſe ie have Rk POS 

perhaps, readily believe the ao 22 Ag 

ther hath taken it up, in- we tn 

as one, among many AGES” 
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HE law of evidence | is of the utmoſt im- 
portance to every member of the Britiſh 
ſtate. It may be ſaid, with great. propriety, 
that the liberty, the life, and the property of 
every individual depend upon this law, The 
Engliſh have been more aſtute, more elaborate, 
more ſcrupulouſly exact with reſpect to the 
rules of evidence, than any other people: we 
may attribute this to the excellence of their 
laws, and the freedom of their conſtitution. 
In endeavouring to treat the ſubje& metho- 
dically, it hath of neceſſity branched into many 
diviſions, and ſubdiviſions, as will appear upon 
inſpection of the Analyſis annexed, 
The law of evidence hath been treated of 
by ſeveral learned lawyers. One is ſuppoſed . > 
to have written a treatiſe profeſſedly upon =, 
the 1285 but it is ſaid that he did not- 55 5 
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rently without any deſign to give a complete 
treatiſe. 

A publication, intituled Trial per Pais, 
preceded both thoſe works, and to which they 
are much indebted : others have curſorily 


treated of the law in queſtion. However, 


upon a ſuppoſition that ſomething more com- 
prehenſive at leaſt, if not more methodical, was 


wanting upon a ſubject of ſo mach importance, 


the following Eſſay is offered to the public. 
The author does not preſume to ſay, it is a 
complete and perfect work: — No: it is 
merely an Eſay, aiming at improvement. The 
principal object the author had in view was, 
to digeſt and arrange the rules and law of 
evidence in the beſt manner he could; and by 
prefixing the authorities, to enable the reader 


to find with eaſe, either in this work, or in 


other books, what he may want. Further he 
hath not preſumed. —If he hath thrown any 
new light upon the ſubject, if his work ſhall 
contribute to leſſen the labor of the Student, 
and accelerate the reſearches of the learned 
Advocate, his principal end will be obtained: 
ſhould he meet with their approbation, it will 
gratify his higheſt ambition. | 

It may not be improper farther: to obſerve, 
that Lawyers are not the only perſons who 


have made obſervations upon human teſti- 


mony; upon that which muſt ever be fallible. 
The ſubject hath not eſcaped the notice of 
Mr. Locke, Mr. Paley, and others. The ob- 


7 ervations of Mr. Locke are to the following 


rt: viz. that there are ſeveral degrees 
rom Pet certainty and demonſtration, down 
0 Improvavuygy and unlikeneſs, even to the 
confines of mMPpFrlity ; that there are ſeveral 
acts of the . Propurioned to theſe e 
5 > + | 0 
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of evidence, which may be called the degrees 
of afjent, from full aſſurance and ence, to 
conjecture, doubt, and diſbelief. | 

If Mr. Locke's obſervations are duly con- 
ſidered, and attention is paid to the Analyſis 
annexed, it will clearly appear that the ſubject 
in queſtion is very extenſive, and muſt be ex- 
tremely intricate in its diſcuſſion, 

Human teſtimony, i. e. evidence given by 
one man to another, can never produce cer- 


ſainty, which is a clear and Aiſtindt perception, 


depending upon a man's own ſenſes, i. e. that 
which is called ef evidence, or intuitive 
knowledge. 


In the trial of cauſes, therefore, thoſe to 


whom evidence is given, and who are to de. 


termine upon that evidence, muſt judge upon 
probability ; viz. the higheſt degree of pro- 
bability muſt govern their judgment ; and it 
neceſſarily follows, that they ought to have 
before them the beſt evidence of which the 
nature of the caſe will admit: leſs is pro- 
ductive of opinion and ſurmiſe only, and docs 
not give the mind entire ſatisfaction ; for if, 
from the nature of the tranſact ion, it appears 
that there is further evidence, which hath not 
been produced, the non- production of it affords 
a preſumption. that it would have contradicted 


| ſomething which hath already appeared, and 


perhaps have varied the caſe eſſentially; there- 
fore, the mind doth not acquieſce in leſs than 


the utmoſt evidence whereof the fact is capable. 
The preceding RuLs muſt, conſequently, 


be conſidered as fundamental in the law of 
evidence. 


It is not the author's intention, if he bad 
ability, to enter into a metaphyſical diſquiſi- 
tion: he will only obſerve that demonſtration 
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INTRODUCTION. 
is converſant about permanent things, ſuch as 
are conſtantly evident to our ſenſes, and which 
afford a clear and diſtinct compariſon ; whereas 
tranſient things cannot always occur to our 
ſenſes; they are, in general, more obſcure than 
the others; for they have not any conſtant ex- 
iſtence, and muſt be retrieved or recalled by 
mr | 
The affairs and tranſactions of civil life, 
depend upon the actions of men; they are 
tranſient, and oftentimes, if not always, inca- 
pable of demonſtration ; therefore upon trials 
reſpecting the rights and the crimes of men, 
the queſtion in iſſue muſt be determined upon 
probability. 
Diemonſtration is founded upon the view of 
a man's own proper ſenſes, by a gradation of 
clear and diſtinct perceptions : probability is 
founded upon obſcure and indiſtinct views, 
or upon report of the ſight or knowledge of 
others. | IP 
When we are to judge of a thing of which 


we ourſelves have not any ſelf- evidence, or 


intuitive knowledge, it muſt unavoidably be 
by extrinſic evidence, ſuch as report from 
others, c. this does not amount to demon- 
tration; therefore, in queſtions concerning 
the tranſations of men, not within our own 
knowledge, and of which we are to form a 
judgment from extrinſic evidence, we muſt 
give faith and credit to human records; or 
the honeſty and integrity of credible and 
Glantereſted witneſſes ; atteſting a fact under 
the ſobemnity and obligation of religion, as 
well as the dangers and penalties of perjury ; 
in which caſe the mind muſt acquieſce therein 
as from a knowledge by demonſtration, be- 
dauſe, according to the nature of things, it 
IS | | - ought 
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ought not any longer to doubt, but to be 
nearly, if not as perfectly well ſatisfied, as 
if we of ourſelves knew the fact. 


According to Mr. J. Blackftone, L. III. c. 


23. evidence. ſignifies that which demon- 
ſtrates, makes clear, or aſcertains the truth 
of the very fact or point in iſſue, either on 
the one ſide or on the other, and no evidence 
ought to be admitted to any other point. 
Evidence upon trials by jury is of two 
kinds, either that which 1s given in proof, or 


that which the jury may receive by their 


own private knowledge *; the former or 
proofs (to which in common ſpeech the name 
of proofs is uſually gabe are Derne 
hereafter. 

In this eſſay we mall treat. of the ſub- 
ject at large, under the alloying: heads, 
viz. 


LA.] OF WRITTEN EVIDENCE. 
IB. OF PAROL EVIDENCE. 


[C.] OF EVIDENCE UPON VA- 
RIOUS ISSUES, 


[D.] OF DEMURRERS TO EVI- 
DENCE, AND OTHER DEMURRERS, 
&c. AT NISI PRIUS. 


IE. ] OF BILLS OF EXCEPTION ON 
LA.] WRITTEN PROOPs, or EVI- 
„ 
II. PRIVATE. 
I. PUBLIC, are 
„ 3 . 
B 3 (1) WairinGs 


*Vide infra ( i); 
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(II.) WRITIN GS not or Record. 
II. PRIVATE, are 
(r.) WRITIxOGS under SEAL. | 
(II.) WrrTIiNGs without SEAL. 


* 


Such writings are Charters, ancient deeds 


„ Blacks, Com, Of 30 years, which prove themſelves *, mo- 


J. iii. c. 2 


infra, 


3 Vide dern deeds, and other writings, both of which 


muſt be atteſted and verified by parol evi- 


_ fence of witneſſes : as to the particulars, vide 


infra. 
| (b.) General Obſervations. hy. 


There is one general rule that runs 
through all the doctrine of trials, viz. (as 


before obſerved) ' that the beſt evidence of 
which the nature of the caſe will admit, 


ſhall always be required, if poſſible to be had; 


but, if not poſſible, then the beſt evidence 


that can be had ſhall be allowed: the rea- 


ſons have been already aſſigned; examples 
will be hereafter given. 

t may not be improper here to obſerve, 
that, in general, no evidence of a diſcourſe 
with another can be admitted, but the party 
himſelf muſt be produced; yet in ſome caſes 
(as in proof of general! cuſtoms, or matters 
of common tradition or repute,) the courts 
admit. of Hearſay evidence, or an account of 
what perſons' deceaſed have declared when 
living; but ſuch. evidence will not be re- 
ceived of any particular faffs. Upon this 
ſubject of hear/ay evidence, the reader may 
not perhaps be diſſatisfied with the obſerva- 
tions of a very able writer; he ſays; © a 
te perſon who relates an hear/ay is not obliged 
* to enter into any particulars, to anſwer any 

TEES EO. | e queſtions, 
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ce queſtions, to ſolve any difficulties, to re- 
ce concile any contradictions, to explain any 
ce obſcurities, to remove any ambiguities : he 
ce intrenches himſelf in the ſimple aſſertion, 
ce that he was told ſo, and leaves the burthen 
ce entirely on his dead or abſent author.” — 
But to proceed to parol evidence. 


LB.] | PAROL EVIDENCE or WIT- 
Pr 
„ .... -«:-!j-- 
II. Not COMPETENT. 
I. COMPETENT are 
- ood Lk GEE 8 
[2.] Of doubtful credit. 
II. Not COMPETENT are 
[1.] Infamous. 
I.] Jntereſfted, 
L3.] Vanting diſcernment. 
LA.] Counſel, Attornies, and Solicitors, 
who are intruſted by their clients. 


Concerning theſe we ſhall treat in 
their places. | 


(c.) Of proceſs to compel witneſſes to. attend, 


As to witneſſes, there is a procels to 
compel them to appear and give teſtimony, 
called a ſubpœna ad teftificandum, which com- 
mands them, Iaying aſide all pretences and 
excuſes, to appear at the trial, on -pain of 
100 J. to be forfeited to the king, to which 
the ſtatute 5 El. c. 9. hath added a penalty 
of 10 J. to the party aggrieved, and damages 
equivalent to the loſs ſuſtained by the want 
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of the defaulter's evidence. But a witneſs, 


unleſs his reaſonable expences are tendered 


unto him, is not bound to appear; nor, if he 


appears, is he bound to give evidence until 
ſuch charges are actually paid him; except 
he reſides within the bills of mortality, and 


is called upon to give evidence within the 


ſame. „5 . 

This compulſory proceſs, to bring in un- 
willing witneſſes, and the additional terrors 
of an attachment, in caſe of diſobedience, 
are of excellent uſe in the inveſtigation of 
truth; and, upon the ſame principle, in the 


Athenian courts, the witneſſes who were 


ſummoned to attend the trial, had their 


choice of three things; either to ſwear to 


the truth of the fact in queſtion, to deny 


Pott. Antiq. 
be ts et. 


& An infidel may 
be a witneſs, 
2 Stra. 1140. 


| + Black, Com. 


L. iii. c. 23. 


or abjure it, or elſe to pay a fine of a thou- 
ſand drachmas “. | | 


(d.) What witneſſes are to be received. 


All witneſſes of whatever religion &, or 
country, who have the uſe of their ' reaſon, 
are to be received and examined, except 
fuch as are before ſtated to be incompetent f. 
All others are competent witneſſes, though 
the jury, from other circumſtances, will judge 
of their credibility. Infamous perſons are 
ſuch as may be challenged as jurors, propter 
deliftum; and therefore, never ſhall be ad- 
mitted to give evidence to inform that jury, 
with whom they are too ſcandalous to aſſo- 
ciate, Of this we ſhall ſay more in its proper 
%% ot Meas 
© Interefted witneſſes may be examined upon 


2 voir dire, if ſuſpected to be ſecretly con- 


cerned: in the, event; or, their ,interc may 


1 5 be 


corroborates the proof, Yet our law con- 


leging the ſuperior reaſonableneſs of the law 
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be proved in court, which laſt is the only 
method of ſupporting an objection to the 
former claſs; for no man is to be examined 
to prove his own infamy *. | 

- One witneſs (if credible) i is iifficient e evi- 
dence to a jury, of any ſingle fact, though 
undoubtedly the concurrence of two or more 


ſiders that there are many tranſactions to 
which only one perſon is privy; and there- 
fore does not always demand the teſtimony 
of two, as the civil law univerfally re- 
quires. © Unius reſponſio teſtis, omnino non 
« audiatur.” This abſurdity occaſions the 
civit law courts ſometimes to admit the oath 
of the party ' himſelf. By this device, as 
Mr. J. Blackflone obſerves, ſatisfying at once gek., com. 
the forms of the Roman law, and acknow- L. 3. . 23. 


Cod. 4. 20. 9. 


7 
LET 
v1 
Ax : 
7 
IN. 
7 
91 
i$ i” 
% 1 
*Y 2 
* 1 
bet 
n 
„ 
1 
2 
4 
7 
1 N 
14% 
'% 
1 
4 
* 
=D 
G 2 
14 7 
11 
1 
B = . 
1 e 
1 
* 2. 
5 
1 
179 
22 
* 4 * 
1 } 
1 „ 
k 41% 
BY © 
U 
1 705 
F 7 
1 
4 . 
1 
4 ' 
5 k 
1 
14 1 
Hy 
} "es 
Den 
þ 4 [3 if 
+ FL 5 
1 
77 
| H 
1 
9 
** £ 
£4 
* 
1 
3 
e 
„„ 
= 21 
35 
3 
* 
Ro 
l * 
74 
34. 
a 4 K. 
' 4 
| { 
. Bis! 
5 
' 
1 
{ 75 
1 
2 
188 
* 
fs * 
{1 
„ 


+ 
* 
1 

By: 


Y 
ods * 2. 4 2 
| * 9 1 1 0 1 
9 AIST GS IE * 8 3 = —— Fre” 21 - 
n 2 
—— 00 LESS 


of England, which permits one witneſs to 
be ſufficient, where no more are to be had; 
and, for the avoiding all temptations to per- 
jury, lays it down as an invariable rule, chat h 
nemo . oe debet in e — 
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Postrivn proof i is always required, where, 
from the nature of the caſe, it appears it 
might poſſibly have been had. But, next 
to poſitive proof, circumſtantial evidence, or 
the doctrine of pre/umptions muſt take place; 
for when the fact it{elf cannot be demon- 
ſtratively evinced, that which comes neareſt 


to the proof of the fact, is the proof of 
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2 As to the competency and incompetency of witneſſes, 
be. we ſhall treat more fully hereafter, | 
theſe 


Co. Lit. 373. 


Ibid. 6. 2 New 
Ab. 311, &c. 
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thoſe circumſtances. which either neceſſarily, 
or uſually, attend fuch facts; and theſe are 
called preſumptions, which are only to be 
relied upon, until the contrary be actually 
proved. Stabitur preſumptioni donec probetur 
in contrarium. Violent preſumption is many 
times equal to full proof; for there thoſe 
circumſtances appear which neceſſarily attend 
the fact. Probable preſumption, ariſing from 
ſuch eircumſtances as zſually attend the fact, 
hath fo its due weight. Light or raſh pre- 


ſumptidns have not any weight or validity. 


Af the witneſs Oath. 


The or adminiſtered to the witneſs is 
not only that, what he 
but that he ſhall alſo depoſe the whole truth; 


ſes ſhall be true, 


ſo that he is not to conceal any part of what 
he knows, whether interrogated particularly 
to that point or noi. ine 


680 O the manner of giving evidence Of 
the duty of the judge — Of demurrers to evi- 
dence — and Of the ſuperiority of trial by 
Jary. Tort; Ba 5 


All evidence is to be given in open court, 
in the prefence of the parties, their attornies, 


che counfel, all by-ſtanders, and before the 


judge and jury; each party having liberty to 
except to its competency, which exceptions 
are publicly ſtated, and by the judge are 
openly and publicly allowed or diſallowed in 
the face of the country, which muſt curb any 
fecret bias or partiality that might ariſe in 
his own breaſt. And if, either in his directions 
or deciſions, he mis-ſtates. the law through 
4013 | ignorance, 


F ©: fo. (0 OY OD. ee 
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ignorance, or by inadvertence, or deſign, the 


counſel on either ſide may require him pub- 
licly to ſeal a bill of exceptions, ftating the 
point wherein he is ſuppoſed to err; and this 
he is obliged to ſeal by the ſtatute Veſtm. 2; 
13 Ed. I. c. 31. or, if he refuſes ſo to do, 
the party may have a compulſory. writ a- 


gainſt him, commanding him to ſeal it, if 


the fact alleged be truly ſtated; and if he 
return, that the fact is untruly ſtated, when 
the caſe is otherwiſe; an action will he againſt 


him for making a falſe return. This 44/1 


of exceptions is in the nature of an appeal; 
examinable, not in the court out of which the 
record iſſues for the trial at xiſi prius, but in 
the next immediate ſuperior court, upon a 
writ of error, after judgment given in the 
court below: But a demurrer to evidence 


ſhall be determined by the court, out of 


which the record is ſent. This happens where 
a record or other matter is produced in evi- 


dence, concerning the legal conſequences of 


which, there ariſes a doubt in law. In ſuch 
caſe, the adverſe party may, if he pleaſe, 
demur to the whole evidence, which admits 
the truth of every fact that hath been al- 
leged, but denies the ſufficiency of them all 
in point of law, to maintain or overthrow the co. It. 52. 
iſſue. This draws the queſtion of law from; 5 Rep. 104. 
the cognizance of the jury, to be decided 
(as it ought) by the court. But neither theſe 


demurrers to evidence, nor bills of exceptions, 


are at preſent ſo much in uſe as formerly; 


ſince the more frequent extenſion of the diſ- 


cretionary powers of the court, in granting a 
new trial, which is now commonly had for the 


miſdirection of the judge at ui prius. 


This 


113 


Reg. Br. 182. 
2 Inſt. 487. 
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This open examination of witneſſes viva 


voce, in the preſence of all mankind, is much = 
ee na. more conducive to the inveſtigation of truth, 17 
C. L. 254, 5, 6. than the private and ſecret examination of bet 
witneſſes, taken down in writing before an 570 
officer, or his clerk, in the eccleſiaſtical NM 
| courts, and all others that have borrowed 222 
See farther as to their practice from the civil law: where a Es 
_—— be- Witneſs may frequently depoſe that in private, +a 
face to his re- which he will be aſhamed to teſtify in a public 
preface to Wil. and ſolemn tribunal. There an artful or 
en che St.; Careleſs ſcribe may make a witneſs ſpeak what 1 
H.8.C.6. he never meant, by dreſſing up the depoſitions 10 
as The in his own forms and language; but the wit- ra 
'« excellency neſs is here at liberty to correct and explain Ke 
« prev” his meaning, if miſunderſtood, which he can by 
« law of Eng- never do after a written depoſition 15 once ws 
40 1 Pay hu. taken. Beſides, the occaſional: queſtions of * 
« de sed“ the judge, the jury, and the counſel, pro- pro 
publiſhed A. P. pounded to the witneſſes on a ſudden, will ſift jur. 
m_ out the truth much better than a formal ſet of 
of interrogatories previouſly penned and ſet- |- evil 
tled : the confronting of adverſe witneſſes | acc 
alſo affords another opportunity of obtaining S Th 
a full diſcovery, which can never be had tent 
in any other mode of trial. Nor is the the 
preſence of the judge, during the examina- | che 
tion, a matter of ſmall importance: for, be- She 
ſides the reſpect and awe with which his pre- tho 
ſence will naturally inſpire the witneſs, he is duc 
enabled by uſe and experience to keep the pre 
evidence from wandering from the point in | tho 
iſſue. In ſhort, by this method of examina- 
tion, and this only, the perſons who are to (i.) 
decide upon the evidence, have an oppor- | 
tunity of obſerving the quality, age, edu- | + 
oation, underſtanding g. behaviour, and inclina- whe 
tions of the witneſs ; | in which points all per- trig 


{ons 


— 
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ſons muſt appear alike, when their depoſitions 


are reduced to writing, and read to the judge 


in the abſence of thoſe who made them : 
beſides, as much may frequently be collected 
from the manner in which the evidence 1s de- 
livered, as from the matter of it. Theſe are 
a few of the advantages attending this, the 
Engliſh, way of giving teſtimony ore tenus. 


ny * 


(h.) Of the antient doctrine of attaint. 


With reſpe& to ſuch evidence as the jury 
may poſſeſs by their private knowledge of 
facts, it was an antient doctrine that they 
had as much right to govern their judgment 
by it, as by the written or parol evidence 
which was delivered in court; and therefore 
it hath been often held, that though no 
proofs were produced on either ſide, yet the 
jury might bring in a verdict. For the oath 
of the jurors, to find according to their 


evidence, was conſtrued to be the finding it 


according to the beſt of their own knowledge. 
This conſtruction was probably made out of 
tenderneſs to juries, that they might eſcape 
the heavy penalties of an attaint, in caſe 
they could ſhew by any additional proof, that 
their verdict was agreeable to the truth, 
though not according to the evidence pro- 
duced ; with which additional proof the law 
preſumed they were privately acquainted, 


though it did not appear in court. 
(i.) Of the preftice of granting new trials. 
The above doctrine was gradually exploded, 


when aftaints began to be difuſed, and mew 
!rials were introduced in their ſtead : For 


Ic 


Year book, 

14 Hen. VII. 
29. Hob. 227. 
1 Lev. 87. 


Vaugh. 148, 9. 
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it is incompatible with the grounds upon 

which ſuch new trials are every day granted, 

viz. that the verdict was given without or 

contrary to evidence. And therefore, toge- 

Styl! 233. ther with new trials, the practice ſeems to 
1 Sid. 133. have been firſt introduced, which now univer- 
fally obtains, that if a juror knows any thing 

of the matter in iſſue, he may be ſworn as a 

witneſs, and give his evidence publicly in 
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(K.) Of proceedings and evidence in equity. 


Tr. Eq. 122, As to proceedings in EQUITY, the Englih 
_ courts, in determining the qualifications of 
witneſſes, follow the law; and it ſeems the 
chancellor, Sc. cannot do otherwiſe. And, 

therefore, if a man be rendered infamous in 

law, as by an infamous judgment, or has not 

diſcretion or underſtanding, &c. his teftimony 

is not to be admitted. And the caſes where 

the party is concerned in 7ntere/?, though never 

ſo ſmall, have uſually prevailed, unleſs in 

ſpecial inſtances. As 1/, For neceſſity, where 

no other evidence could poſſibly be had, as, 

where a man tears a note, or a goldſmith's 

apprentice overpays a bill of exchange. 2dly, 

In odium ſpoliatoris, the oath of a party in- 

| jured ſhall be a good charge on him who did 
3 | the wrong. 349, After great length of time, 
| a8 in an account of twenty years ſtanding, 
the party may prove by oath what he cannot 

prove otherwiſe. 4%, Of ſmall ſums in an 
account, as under 40 s. he ſhall be diſcharged 
by his oath, but he ſhall not charge another 
ſo: And this rule extends no farther than the 
Jum of 100/. and he muſt mention to whom 
1 paoaid, for what, and when; for in an account 
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he muſt prove the particulars. S, Where 
he has releaſed his intereſt,” though the releaſe 
was ſealed in court, whilſt the cauſe was try- 
ing. Glu, Particeps criminis is admitted to 
prove matters of fraud, eſpecially where what 
he proves is to his own prejudice. 7th, If 
one be made a defendant by covin, to take 
away his teſtimony, and it appears upon the 
evidence, he may and ought to be allowed 
as a witneſs. Yet this cannot be a general 
rule, but every caſe ſtands upon its own cir- 
cumſtances, that is, whether the intereſt of the 
parties is ſo great that it may be preſumed 
to make them partial: but if it is very ſmall, 
viz, ſo trifling that it cannot be preſumed they 
will be partial, they are competent; therefore Vide Vern. 254. 
alms-people and ſervants are good witneſſes. 8 me boa 
It is alſo uſual for a legatee. of a ſmall fete to be 
legacy, as 5 Cc. to a private perſon, or 5 J. wh an 
to a nobleman, to be admitted a witneſs for the ſcalleſt in- 
che will. 1 8 
As to evidence, the uſual courſe in Chan- S Ges 
cery is by depoſitions, for no witnefles viva <: 6. Vide Poſt 
voce are allowed at the hearing, except by . 
ſpecial order. Where there is the ſame 
queſtion in a ſecond cauſe, and the defen- 
dant's defence is the ſame, the depoſitions 
in the former cauſe ſhall be read againſt 
him. But depoſitions in another cauſe, in Vide Pot A. I. 
which the matters in queſtion were not in () + 
iſſue, ſhall not be read. So depoſitions taken 
in a {uit between other perſons, are not to 
be given in evidence, the party not having had 
an opportunity to croſs examine the witneſſes, 
So depoſitions taken in a cauſe, Where tlie 
plaintiff's father was à party to the ſuit, being 
in all matters the ſame (his father being only 
Knant for life,) thoſe depoſitions could nut 
E | be 
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be read againſt the plaintiff, as the advan.. 
tage ought in all caſes to be reciprocal. 
Where the cauſe is diſmiſſed, the matter of i: 
not being proper for equity to decree, yet the 
fact proved in this cauſe may be uſed as evi- 
dence between the ſame parties, whenever it 
ſhall come in queſtion again: but when a 
cauſe is diſmiſſed, not upon' this ground, but 
for irregularity, fo that in truth there never 
was regularly any ſuch cauſe in court, and 
conſequently no proofs, the proofs given in 
that cauſe cannot be uſed; for proofs cannot 
be exemplified without bill and anſwer, nor 
can they be read at law, unleſs the bill upon 
which they were taken can be read. 'Lofty, 
No depoſitions ought, generally, to be allowed 
which were not taken in a court of record. 
Depoſitions are in ſome reſpects like examina- 
tion of witneſſes ; ſo that although the defen- 
dant may read what part he will, yer the other 
ſide may read the whole afterwards : of this 
more hereafter. FEA 
Although all exhibits proved by the depoſi- 
tions may be read at the hearing, yet they 
muſt be- ſhewn forth in court if the party 
would have any benefit of them. Parties 
and privies ought to ſhew an original deed; 
every deed ought to prove itſelf, or be proved 
buy others; but ſtrangers to a deed, and who 
Query, If this do nothing 1n right of a grantee, Sc. as bailiff 
10 gene? or ſervant, may plead a patent or deed with- 
out ſhewing it. Where a plaintiff makes title 
under a will, the original muſt be ſhewn to 
the court, and not a copy; otherwiſe where 
it is by way of circumſtance : but where a 
deed or other evidence is ſuppreſſed, the 
court will always intend a title againſt him 
who ſuppreſſes it: but a copy of a deed, ſup- 
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poſed to be ſuppreſſed, is not allowed unleſs 
examined, not even upon affidavit that the 
plaintiff had got it, but the defendant ſhall 


be left to recover it at law: So, although a 


recital of a leaſe in a deed of releaſe is good 
evidence of ſuch leaſe, againſt the releaſer and 
thoſe that claim under him, yet as to others 
it is not, without proving there was ſuch a 


deed, and that it was loſt or deſtroyed. In 
caſe of an inrolment for ſafe cuſtody, the deed 
may be ſaid to be recorded, yet a copy of it 


is not evidence, nor is the inrolment itſelf, 
without particular circumſtances to ſupport 


it, as proving that the original deed was in 


the defendant's cuſtody or power, or acciden- 


tally loſt, &c. but where a bargain and fale 


is inrolled purſuant to the ſtatute, the inrol- 
ment is a record, ſo that a copy of it may be 
read in evidence, as no raſure or interlineation 
ſhall be intended in a record, for the heighth 
and folemnity of it; but the ſure way is to 
exemplify it under the great ſeal, or at leaſt 


under the ſeal of the court. 


Of averments and parol evidence. 


Records, when perfe&, for avoiding in- 
finiteneſs, which the law abhors, eſtop all 
parties and privies from contradicting any 
thing apparent in them. A record cannor 
be confeſſed and avoided ; as to ſay, that he 
was not a perſon able, Sc. for then every 
record might be fo avoided by a nude aver- 
ment. But to take an averment which ſtands 
with the record, and which does not con- 
tradict any thing in the record apparent to 


the judges, by conſtruction of law upon 


Vide Poſt A. II. 
6. (4.) 


Vide Poſt, A. II. 
(J.) (e.) (i.) 


(2.) (3+) (4+) 


the words, is well admitted and allowed of 
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® Query, If in- by the law. A deed indented * is the deed 

 Genting is mate- Of both parties, though the words are the 

9 8 words of but one, for both ſeal it, and of 

conſequence are eſtopped by it, viz. in all 

the material and eſſential parts, without which 

it would not be good; otherwiſe of a patent 

or deed poll, becauſe the eſtoppel there is 

not mutual, as an eſtoppel ought to be. But 

to a deed non eff fallum may be pleaded, 

et pari ratione, it may be confeſſed and 

avoided, as by coverture, or the like. And 

although a deed is prima facie an eſtoppel, 

yet any matter of fact may be pleaded or 

| averred, which ſtands with the words of the 

Collins and deed. But no averment can be taken againſt 

Wilf. 341, Ke. the judgment of law, which appears to the 

Debt on bond- judges upon view of the deed; for matter 
plea (after oyer R x g 

of the bond and Of fact is to be tried by a jury, but matter 

dondfonzanen of law by the judges only. Yet in caſe of 


was for payment 


e KN eſtoppels, if a verdict be againſt the truth, or 
hot the bong the law, as being founded upon an untrue 


was given toin- preſumption, Chancery will relieve “. And 
n 41n- 55 8 g | 
ff againſta although equity will not draw in queſtion 


note for the ſuch aflurances as are uſed for the common 
fame ſum, given 


by him tothe repoſe of men's eſtates, (for a fine with pro- 


proſecutor of : 52 | 
Boe Auggen clamations Ought, after five years, to be a 


for perjury, not bar in conſcience, as it is in law, ſo ſhall 
to appear and | | 


oe mes; De of a common recovery for docking the 
and therefore entail,) yet if a fine is unfairly obtained, 
was void in law. Equity will order a reconveyance, and the 
Hemurrer and. court where it is acknowledged will vacate 
after two argu- it for error or irregularity ; neither is a 
meats, jucs- Judgment at law to be pleaded in bar to a 
defendant, ſuit in equity, notwithſtanding the ſtatute of 

| 4 H. 4. c. 22. becauſe that ſtatute meant 


only to reſtrain ſuch juriſdiction as did take 


* Relief may now, in general, be had by new trial. 


upon 


attaint will do, which the Chancery never 


before eſcheated) was not intended to paſs 


only matter of fact, and the courts: at law 
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upon it to reverſe the judgment, as error and 


pretends to, but leaves the judgment in 

peace, and only meddles with the corrupt 

conſcience of the party. And although it is 

ſaid, that the common law uſed ſome power 

to reſtrain ſuch examinations directly, before 

any ſtatute made, yet theſe ſeem rather to ft might be fo 
examine the manner, than the very matter and ee a — 
ſubſtance of the thing adjudged. . 
So in natural juſtice, deeds and writings 
are conſidered only as memorials of the con- 
tract, not as a ſubſtantial part of them; and 
therefore any other proof is as well, and 
the e/foppel will not in equity be regarded 
againſt the truth. As if a covenant be ge- 
neral, that he was lawfully ſeiſed, and there 
is proof that it was declared upon ſealing, 
that he ſhould undertake for his own act 
only, he ſhall be relieved. So if in the 
purchaſe of a manor, a copyhold (a little 


3 


_— 2752 


ii 
v1 
1 
* 
4 1 
bl 
F 
: - 
128! 57 
4 +7 
1 
1 47 
8 4 
1 4 
7 * 
115 0 
i 1 
; 1 
: * 
"BK? 
4 TY 
| 
e 
1 
5 13 
1 
* 0 
6 
. t * 
Fs 
iW 0 
TnL 2 
3 q 
1 i 
1 
'" ba 
: 1 " 
. 
7 0 
Li - 
1 
Ya 0) 
ii 
Tis | 
| D 
. "1 F ”"_ 
4 
an 
1 
1 
1 
1 
b 
1 
* 
* 
. 
15 
* 
5 
L 
5 
1 
vt 
N 
I 
# 


in demeſne, and was left out of the particu- 
lar; and yet the conveyance was fufficient 1 
to paſs it at law, the vendor ſhall be relieved 15 


— * ay. 
p =, 
. 


in equity. So where a leaſe for years was 1 
made to truſtees, precedent to the wife's ſet- 1 
tlement, only to protect the wife's eſtate 1} 
againſt the violence of the times, and not 1 
to exclude the huſband, but the ſequeſtrators; fi 
upon proof of this by one ſingle witneſs, of 1 


undoubted reputation, the nature of the caſe 
requiring ſecrecy, Chancery relieved againſt 
the truſt expreſſed in the deed. So in caſe of 
a ſurrender made by a ſteward of a. copy- 
hold, if there be any miſtake there, that is 
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will, in that caſe, admit an averment, that 


there was a miſtake, Sc. either as to the nds 
or uſes. 

As for a teſtament proved ſub ſigillo 
Epiſcopi it is no eftoppel. Yet the laſt will of a 
man is looked upon as the laſt ſerious act of 


his life, with reſpe& to the diſpoſition of his 


eſtate, and muſt be admitted ſufficient to 
repeal all former wills, and much more to 
control all parol declarations. It 1s to be 
conſidered therefore, as it ſtands upon the 


will alone, and would have been lo, even 


before the ſtatute of frauds and perjuries; 
for by the ſtatute of wills, by which men are 
enabled to make wills, and deviſe their lands, 


it muſt be a will in writing, and ſhould 
parol proof be admitted, it would introduce 


very great uncertainty, and infinite inconve- 
nience. But this rule has received a di- 
ſtinction, which has greatly prevailed, viz. 
between evidence offered to a court, and 
evidence offered to a jury; for in the laſt 
caſe, no parol evidence is to be admitted, 
leaſt the jury might be inveigled by it; 
but in the firſt it can do no hurt, being to 

inform the conſcience of the court, which 
cannot be biaſſed or prejudiced by it. And 
therefore, though ſuch an averment could not 
be admitted, where it was to make the party 
a title, yet where it was only to rebut an 
equity, it might. As where A. charged his 
real eſtate with payment of his legacies and 
debts, and deviſed his eſtate ſo charged, to 


the defendant his nephew, and. made the 


plaintiff's wife executrix. Proofs were ad- 
mitted that it was A.'s intention, that ſhe 


Thould have the perſonal eſtate clear of the 


8 debts. 
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debts. And: if it were taken from her 
by the creditors, ſhe ſhould come 1n as a 
creditor on the real eſtate. So where a 


money-legacy given to an executor ſhall 
_ exclude him from the ſurplus, the preſump- 


tion being that the teſtator did not intend 
him all and ſome; yet ſuch preſumption 
may be ouſted or taken away by proof of 
the teſtator's intention, .that his executor 
ſhould have the ſurplus, or that his next of 
kin ſhould not have it, eſpecially if a ſpe- 


cific legacy were given to the next of kin, 


for one may aver the truſt of a perſonal 
eſtate. So the conſtruction of making a 
gift a ſatisfaction, has in many, caſes been 
carried too far; it is therefore reaſonable in 
ſuch caſes to admit of parol proof as to the 
teſtator's intention; however, the later reſo- 
lutions have been very cautious of admit- 
ting parol evidence, becauſe it encourages 


ſuits and litigations, and introduces the very 


miſchiefs which the ſtatute intended to prevent. 
But although no proof ought to be re- 
ceived to ſupply the words of a will, ſince 


the will that muſt paſs land, muſt be in 


writing, and muſt be determined only by what 
is contained in the written will; yet there 
can be no hurt in admitting collateral proof, 
to make certain the perſon or the thing de- 
ſcribed. As where A. deviſed to B. lands of 
60 J. per annum, paying 1007. which he by 
bond owed. J. N. it happened that the 1001. 
by bond was not due to 7. N. but to S. H. 


and the perſon who drew the will having 


ſworn, that the teſtator intended the debt to 
F. H. the deviſee of the lands was held lia- 
ble. So to aſcertain the thing, notwithſtand- 
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Ing the ſtatute of frauds, for it neither adds 
to nor alters the will, but only explains which 
of two or more meanings ſhall be taken. 
Yet ſome have doubted whether they could 
read the evidence of witneſſes on a will of 
lands by the ſtatute, though it were only in 
preſervation of the deviſe; but to be ſure, if 
the deviſe would ' admit of any ſenſe, they 
could not be read, And it is a ſetled rule 
in the court of Chancery, that although they 
will read parol proof to fortify any natural 
conſtruction that ariſes from the words of 
the will; yet they will never read any parol 

proof to make any alteration in the will, or 
addition to it. And if the bequeſt cannot be 

made out but by pars] depoſition of the wit- 
neſſes, there being only initial letters for the 
names of the legatees, as it is not ſubſtantive 
in writing, it is not a written, but nuncupative 
will, and therefore being without the circum: 
ſtances required by the ſtatute, is void. 


(2) Of a diſcovery in equity. + 


Tr. Eg · ia8, c. In the law of nature, when deeds and 
undeniable inſtruments cannot be produced, 
judgment muſt then be given according to the 
teſtimony of witneſſes, or the one party muſt, 
with conſent of the other party, depoſe upon 

_ oath. We ſay with the conſent of the other 
party, for elſe in the liberty of nature, no 
man is obliged to put the iſſue of his cauſe 
upon another man's conſcience. And in the 
civil law, the judge ex officio, if he ſaw oc- 
caſion, might put the defendant to his oath, 
or the party intereſted might demand it. 
And this was decifive between the parties _ 

their 
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their repreſentatives, but did not hurt a third 
perſon. So in Chancery, though witneſſes are 
examined, yet you may afterwards examine 
the defendant. A bill lies there for the diſ- The propoſition 
covery of an eſtate by one who had a title fride fa. 
to it, as by the patentee of the goods of a 
felon, or of one outlawed, for outlawry is 
in nature of a gift or judgment to the king. 
So where A. obtains judgment againſt B. 
and the defendant, to defraud him of the be- 
nefit of it, aſſigns his eſtate to - truſtees for 
himſelf, A. may have a diſcovery, though it 
is objected, that this is in the nature of a fo- 
reign attachment, and that there could not 
be a diſcovery of a man's perſonal eſtate 
in his life time. But if the plaintiff in ſuch 
caſe hath not taken out execution, it will not 
be allowed; and it ſeems agreed it would not 
lie againſt the debtor himſelf, nor to have 
a general diſcovery from a third perſon, but 
only for particular things. As where a lighter 
is overſet by negligence, of the lighterman, 
or a ſhip takes fire by the negligence of the 
maſter or ſhip's crew, theſe come within the 
. reaſon of the law as to any common carrier, 
and therefore the party ſhall have a diſcovery 
to enable him to bring his action. Yet a 
plaintiff is not admitted to a diſcovery without 
verifying his title at law *, So that if there * Vide infra, 
be a full anſwer given to the thing in demand, 223 
till that be tried, the defendants are not in all cafes, bills 
bound to diſcover. As in a bill for tithes, yoo 
if they plead the ſtatute of 13 Eliz. cap, 20. ſvered before | 
againft non-refiderice in bar; or in caſe of fuck bills would 
tithes of conies by cuſtom, if they deny the ! 43% 
cuſtom ; and the rather, becauſe the demand 
was againſt common right; and if it ſhould 
be otherwiſe, then by a feigned ſuggeſtion, 
Bo | „ 
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the defendant might be forced ſo diſcover any 
thing. But if in ſuch caſe, the matter be 
found againſt the defendant, he ſhall after 
be examined upon interrogatories. Bur where 
there is no ſuch great inconvenience, as upon 
a2 bill againſt an. executor to diſcover aſſets, 
he muſt anſwer, though he denies the debt, 
becauſe it concerns the act of another. As 
to the difference of the perſons, for whom 
and againſt whom a diſcovery will be admitted, 
it is to be obſerved, that perſons who claim 


lands by a will, or any other voluntary diſ- 


poſition, having the law on their ſide, are 
intitled, as againſt an heir at law, to a dil- 
covery in equity of deeds relating to the 
eſtate, and to have them delivered up; other- 
wiſe the heir might defend himſelf at law by 
ſetting up prior incumbrances, and by that 
means prevent the trying the validity of the 
will. So where a will concerning a perſona] 
eſtate is proyed i in the ſpiritual court, another 
having a former will in his favour, may bring 
his bill to diſcover by what means the latter 
will was obtained, and to have an account of 
the perſonal eſtate, and whether the teſtator 
was not incapable, and impoſed on, though 
it be objected that it belongs to the ſpiritual 
court only, to prove the validity of the will, 
and that the former will was not proved in 
the ſpiritual court, as the will in the defen- 
dant's favor was. But if a bill is brought by 
a remote heir for a diſcovery of a title, for 


evidence, to have terms removed, and the 
title at law cleared; this is one of the hard 
caſes at law, where equity will not aſſiſt; for 
as equity will not relieve the children, ſhould. 


the remote heir recover, ſo neither will it 


aſſiſt the remote heir. And e ſhall. 


nat 
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not be obliged to diſcover, to impeach or 


- weaken their title; for by this method all 

r purchaſes might be blown up, As whether . 
e in a mortgage made by A. to B. which had 19 
n been aſſigned to the defendant, there was not i 
S, ſome truſt. declared for the benefit of the | 4, 
t, plaintiff, though plaintiff charged in his bill, 18 
8 that ſuch a leaſe in defendant's cuſtody men- 1 f 
n tioned it; for this is but a ſide wind to make 1 
d, 2 purchaſer expoſe his title, and the court it! 
m will not do it, unleſs the plaintiff gives ſome |. 
fo proof towards falſifying the anſwer, to induce 1 
re the court to do it. So an aſſignee of a leaſe 1 
1 ſhall not be forced to diſcover whether the 1 
he leaſe was expired. So there is no reaſon to dl. 
- compel one whoſe lands lie contiguous to 1 
by mine, to diſcover the boundaries in his deeds; BY 
at. for that would be to help one man to evi- fl. 
he nence to eyict another of his poſſeſſion. So the "mY 
1a] court will never help the iſſue againſt a pur- 7 
ler chaſer. But where it is a bounty, as a voluntary of 
ng deviſe to the wife for life, in ſuch caſe the heir ' 
ter having a good title, viz. as heir in tail to j 
of his great grandfather, or the like, ſhall be 9 [ti 
ror aided. But with reſpect to the perſonal eſtate, 1 
gh there is a difference between contracts that q 
aal are negotiable, and ſuch as are not; or where 4 1 
ill, they are not negotiated in a mercantile way, 4: 
_ where a note paſſes as ready money. As if it 1 
N- were aſſigned as a collateral ſecurity for a i 
by debt already contracted ; for there, if the note 4 
for was fraudulently obtained, or by gaming, 1. 
the there is not any remedy againſt the drawer. 1. 
ard But if he actually negotiates it for value, | 
for the indorſee ſhall in all events, have his mo- 1. 
uld ney of the drawer”, though he has paid it i 
it o Contra by the ſtat, 9 Ann. c. 14. in the caſe of a : 
all. gaming debt, oa ded 5 Fi 
ngt . 


before, 


INTRODUCTION. 
before, or it was obtained by fraud, if un. 


known to the 1ndorſee, becauſe he has a legal 
right to the note, and a legal remedy at 
law which a court of equity ought not to 


take from him, and it would be to the 
ruin of all commerce, if the original cauſe, 
and conſideration of ſuch note, ſhould be in- 
quired into. But the aſſignee of a cheſe in 


action (notes and bills of exchange excepted) 


has no remedy at law, or right to fue in 
his own name, and has only an equitable 
remedy. And this fails, when a bond or 
covenant 1s obtained by fraud, or the obliger 
has a legal diſcharge, as a releaſe upon pay- 
ment of the money. So if the bond were 
aſſigned for value before payment, there an 
equitable intereſt paſſes, and in ſuch caſe, if 


Payment may be the obligor pays the money to the obligee, 


pleaded by ſt. 4 
An. c. 16.4 12. 


and cannot plead ſuch payment at law, a court 
of equity will not interpoſe to aſſiſt him. 
But if he can, equity will not interpoſe to 
aſſiſt the aſſignee. In the civil law, the oath 
was only to be tendered in civil matters, when 
the facts and circumſtances might render the 
uſe of an oath juſt and decent, and not in 


criminal matters, any more than in the law 


of England. And it is a ſtanding rule in 
equity, that no one is bound to betray him- 
felf: for it is the buſineſs of courts of 


equity to relieve againſt, not to aſſiſt For- 


feitures; and by law, no one 1s bound to 
diſcover any matter which tends to ſubject 
himſelf to penalties or forfeitures ; as a penal 
clauſe in an act of parhament, or in a deed; 
though ſaid it was not a penalty, but part 
of the contract. But otherwiſe, if he cove- 
nants not to plead or demur to any bill which 
ſhould be brought againft him in equity, * 

=_ 3 ” the 


IN TRODPGUET TON. 


the plaintiff waives the penalty. And ſuch 
pleas which tend en the ſupport of wrong 
doing, ought to have the greateſt ſtriftneſs 


and exactneſs. In ſome cafes, even for a 


treſpaſs, a bill is proper enough in this court, 
viz. where by the ſecret contrivance of it, it 
cannot eaſily be proved. As if a man in his 
own ground digs away under- ground to my 
mineral, and the like. So in caſe of a bill 
by the Eaft-India Company for a diſcovery, 
and to prevent an interloper's trading to the 
Eaſt-Indies, where there is great difficulty as 
to the proof, (the matter for the greateſt 
part having been tranſacted in the Eaſt- 
Indies, and the plaintiffs ſetting forth, that 
they were willing to waive the forfeiture) there 
ſhall be a diſcovery. So where the charge 
was not by way of treſpaſs, but under co- 
lour of title, as that defendant, by colour of 
ſequeſtration by the committee, had ſeized 
ſeveral tithes, &c. due to plaintiff, he was 
allowed to pray a diſcovery of the particulars 
ſo taken, and their value. So where a man, 
by colour of a title, enters into an houſe, &c. 
and poſſeſſes himſelf of the goods, Sc. for 
it may be impoſſible for the plaintiff to diſ- 
cover the. particulars without ſuch bill. So 
where a will is proved, and the precedent 
adminiſtration revoked, ſuch bill is uſually 
neceſſary for the diſcovery of the goods ; and 
yet in ſtrictneſs of law there was a treſpaſs. 


Cu. ) Or 


uery, If the 
defendant ſhall 
be bound to diſ- 
cover any thing 
to his own pre- 
Judice ? 
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f 


(m.) Of Prxas of the Crown, generally. 


THE doctrine of evidence upon Pl EAS 
of the CRown is, in moſt reſpects, the 
ſame as that upon civil actions. There are, 


however, a few leading points, wherein, 


lingly and without violence confeſs the ſame. 


by ſeveral ſtatutes and Teſolutions, a dif- 


ference 1s made between civil and criminal 


evidence. | 


Firft, in all cafes of high treaſon, petit 


| treaſon, and miſpriſion of treaſon, by ſta- 


tutes 1 Edw. VI. c. 12. and 5 & 6 Edw. 
VI. c. 11. two lawful witneſſes are required 
to convict a priſoner, . unleſs he ſhall wil- 


By ftatute 1 & 2 Ph. & Mar. c. 10. a far- 
ther exception 1s made as to treaſons in coun- 
terfeiting the king's ſeals or ſignatures, and 
treaſons concerning coin current within this 
realm; and more particularly by c. 11. the 


offences of importing counterfeit foreign mo- 


ney current 1n this kingdom, and impairing, 
counterfeiting, or forging any current coin. 


The ſtatutes 8 & 9 . III. c. 25. & 15 & 


16 Geo. II. c. 28. in their ſubſequent ex- 


tenſions of this ſpecies of treaſon, do alſo 
provide, that the offenders may be indicted, 
arraigned, tried, convicted, and attainted, by 
the like evidence, and in ſuch manner and 
form as may be had and uſed againſt of- 
fenders for counterfeiting the king's money. 
But by ſtatute 7 W. III. c. 3. in proſecutions 
for thoſe treaſons to which that act extends, 
the ſame rule (of requiring two witneſſes) 
S again enforced ; with this addition, that 
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INT ROD UC T-I0O N. 
the confeſſion of the priſoner, which ſhall 


countervail the neceſſity of ſuch proof, muſt 


be in open court; and it is declared that 
both witneſſes muſt be to the ſame overt act 
of treaſon, or one to one overt act, and the 
other to another overt act, of the ſame ſpe- 


cies of treaſon, and not of diſtin& heads 


or kinds; and no evidence. ſhall be ad- 
mitted to prove any overt act not expreſsly 
laid in the indictment. And therefore in 


See St. Tr. II. 
144. 
Foſter 235. 


Sir Jobn Fenwick's caſe, in king William's. 


time, where there was but one witneſs, an 
act of parliament was made on purpoſe to 
attaint him of treaſon, and he was executed *. 
But in almoſt every other accuſation, one 


poſitive witneſs is ſufficient. Baron Mon- 


teſquieu lays it down for a rule, that thoſe 
laws which condemn a man to death in any 
caſe, on the depoſition of a ſingle witneſs, 
are fatal to liberty: and he adds this rea- 
ſon, that the witneſs who affirms, - and the 
accuſed who denies, make an equal ba- 
lance; there is a neceſſity therefore (as he 
ſays) to call in a third man to incline the 
ſcale, But this ſeems to be carrying mat- 
ters too far; for there are ſome crimes, in 
which the very privacy of their nature ex- 
cludes the poſſibility of having more than 
one witneſs ; muſt theſe therefore eſcape un- 
puniſhed? Neither indeed is the bare de- 
nial of the perſon accuſed equivalent to the 
poſitive oath of a diſintereſted witneſs. In 
caſes of indictment for perjury, this doc- 
trine is better founded; and there our law 
adopts it; for one witneſs is not allowed to 
convict a man indicted for perjury, becauſe. 
then there is only one oath againſt another. 


oath 


Stat. 8 W. III. 


c. 41. 

*Not much to 
the credit of 
thoſe who paſſed 
it, 

St. Tr. V. 40. 


Sp. L. b. 12. c. 


Jo 


Beccar. c. 13. 


In caſes of treaſon alſo there is the accuſed's-10 Mo. 194. 
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oath of allegiance, to counterpoiſe the in- 
formation of a ſingle witneſs ; and that may 
perhaps be one reaſon. why the law requires 
a double teſtimony to convict him; though 
the principal reaſon, undoubtedly, is to ſe- 
cure the ſubject from being ſacrificed to 
fictitious conſpiracies, which have been the 
engines of crafty and profligate politicians in 
St. Tr. VIII, Secondly, though from the reverſal of Co- 
47” 1 p. C. lonel Sidney's attainder by act of parliament 
431. in 1689, it may be collected that the mere 
ſimilitude of hand-writing in two papers 
ſhewn to a jury, without other concurrent 
teſtimony, is no evidence that both were 
written by the ſame perſon; yet undoubtedly 
the teſtimony of witneſſes, well acquainted 
with the party's hand, that they believe the 
Lord Preſton's paper in queſtion to have been written by 
St. Tr. IV. 453. him, is evidence to be left to a jury. 
A. B. 1516. Thirdly, by the ſtat. 21 Fac. I. c. 27. 4 
St. Tr. VI. 6g. mother of a baſtard child, concealing its 
AR . ca; death, muſt prove by one witneſs, that the 
279. Vearey's child was born dead; otherwiſe ſuch con- 
1758. 4 Burr, cealment ſhall be evidence of her having 
il. bl. Con. Murdered it. EDO? 
n I. Iv. c. 4. Fourtbiy, all preſumptive evidence of fe- 
= | lony ſhould be admitted cautiouſly ; for the 
18 law holds, that it is better that ten guilty 
4 perſons. eſcape, than that one innocent ſuffer, 
1 2 Hal. F. C. And Sir Matthew Hale in particular, lays 
_ down two rules, moſt prudent and neceſſary 
to be abſerved: 1. Never to convict a man 
for ſtealing the goods of a perſon unknown, 
merely becauſe he will give no account how 
he came by them, unleſs an actual felony be 
proved of fuch goods: And, 2. Never to 
convict any. perſon of murder or man- 
; laughter 7 


INT R Oo DU TI Ox. 3% 
ſlaughter, till at leaft the body be found | 
dead, on account of two inſtances he men- | 
tions, where perſons were executed | for the 


murder of others, who were then alive, but 

miſſing. pw io AE; wg wh | 
Laſily, It was an antient and commonly $t.Tr. 1. fim. 

received practice, (derived from the civil law, 2 

and which alſo to this day obtains in the 

kingdom of France) that, as counſel was not Domat. publ. 

allowed to any priſoner accuſed of a capital ys" 

crime, ſo neither ſhould he be ſuffered to ex- L. 29. c. 11. 

culpate himſelf by the teſtimony of any wit- 

neſſes. And therefore it deſerves to be re: 

membered, to the honour of Mary I. (whoſe 

early ſentiments, till her marriage with Philip 

of Spain, ſeem to have been humane and ge- 


rous *,) that when ſhe appointed Sir Richard. , Aae | 


Morgan chief- juſtice of the common-pleas, 17. 
ſhe enjoined him, © that notwithſtanding the 
cc old error, which did not admit any. witneſs, 
c to ſpeak, or any other matter to be heard, 
cin favour of the adverſary, Her Majeſty be- 
ing party; Her Highneis' pleafure was, that 
* whatſoever could be brought in favour of 
< the fubje& ſhould be admitted to be heard: 
© and moreover, that the Juſtices ſhould. not 
« perſuade themſelves to fit in judgment, 
© otherwiſe for Her Highneſs than for her Holiagh. 1112. 
e ſubje&t.” Afterwards, in one particular in- 7% 
ſtance (when embezzling the queen's military 
ſtores was made felony by ſtatute 31 Eliz. 
c. 4.) it was provided that any perſon im- 
peached for ſuch felony, * ſhould be received 
* and admitted to make any lawful proof that 
che could, by lawful witneſs or otherwiſe, 
* for his diſcharge and defence: and in ge- 
neral the courts grew ſo heartily aſhamed of 
a doctrine fo unreaſonable and oppreſſive, that 
| | a practice 
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2 Bulſt. 147. 
Co. Car. 292. 


3 Inf, 79. 


Se: alſo 2 Hal. 
P. C. 283. and 
his ſummary, 
264. 

Stat. 4 Jac, I, 
e. 1. 


Com. Journ. 4. 
8. 12. 12. 15. 


29. 30 june, 
1607. 


Ibid. 4 June, 
I 607. 
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[og Was Pfadually inffodiited'6f" ela- 
mining wirneſſer for the priſsnef but not 
upon oath: the conſequenee of Whſeh fil 
was; that the jury. gave leſs credit to che 
priſoner's evidence, than to that produced by 
the crown. Sir Edward Coke proteſts very 
ſtrongly againſt this tyrannical practice; de- 


claring that he never read in any act of par- 


: Hament; book-caſe, or record; that in criminal 


«Gerd 284 


caſes,rhe party aecuſed ſhould not have witneſſes 
fworn for him; and, therefore, there was not 
ſo much as "ſeintilla juris againſt it. And the 
houſe of commons were ſo fenhöble of this ab- 
ſurdity, that, in the bill for aboliſhing heſti- 
ties between England and Scotland, when fe- 
lonies committed by Engliſhmen in Scotland 


were ordered to be tried in one of che three 


northern counties,” they inſiſted on a clauſe, 
and carried it, againſt the efforts of both the 
crown and the © houſe of Lords, againſt the 
practice of the courts in England, and the 
expreſs law of Scotland, „ that in all ſuch 
cc trials, for the better diſcovery of the truth, 
ec and the better information of the conſciences 
<« of the jury and juſtices, there ſhall be al- 
* lowed to the party arraigned the benefit of 
cc ſuch credible witneſſes, to be examined 
<© upon oath, as can be produced for his 


clearing arid: jaſtification.””**" At length by 


che ſtatute 7 . III. c. 3. the ſame meaſure 
of juſtice was "eſtabliſhed throughout all the 
realm, in caſes of treaſon within che act: and 
it was afterwards declared by ſtatute 1 Arn, 
. 2. c. 9. that in all caſes of treaſon and fe- 
lony, all witneſſes For tlie priſoner” ſhould be 


examined upon ee. in like manner as the 
Hogs againſt no THIN #2. ':4 
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Beroxs we gloſe this introductory part, 
it may not be amiſs to give the general 
rules of evidence at one view, and to ſay 
ſomething further upon the weighing. of evi- 


dence, and preſumptions. 
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(u.) General rules of evidence. 
1. The rixsT general rule is, that you B. x. P. 293. 
muſt (as before obſerved) give the beſt evi- * clit. 
dence of which the nature of the thing is 
capable: the true meaning of this rule 
is, that no. fuch evidence ſhall be brought 
that ex natura Rei ſuppoſes ſtill greater evi- 
dence behind in the poſſeſſion or power of 
the party, for ſuch evidence 1s- altoge- 
ther inſufficient, and: proves nothing, as it 
carries a preſumption. with it contrary to the 
intention for which it is produced ; for if the 
other greater evidence did not make againſt 
the party, why did he not produce it to the 
court? As, if a man offer a copy of a deed, 
or will, where he ought to produce the ori- 
gina], this carries a preſumption with it that 
there 1s ſomething more in the deed or will 
that makes againſt the party, or elſe he 
would have produced it; and therefore the 
proof of a copy in this caſe is not evidence; 
but if he prove the original deed, or will, in 
the hands of the adverſe party; or that it be 
deſtroyed without the default of the perſon 
producing ſuch evidence, a copy will be ad- 
mitted, becauſe it is then the beſt evidence; 
the preſumption of greater evidence behind 
in the party's poſſeſſion being overturned by 
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poſitive proof. | 

; 2. The sgcoxp general rule is, that na 
bag perſon interefted in the queſtion can be a 
fox! RR Vor. I. D | witneſs 2 
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witneſs: there is not any rule in more general 
uſe, and none that is ſo little underſtood; we 
have therefore endeavoured in this work to 
explain it, and ſet down the ſeveral exceptions 
to the rule. 
Vide the Intro- 3. The THIRD . OE is, that hearſay 
duction | 
* ; is not evidence. For no evidence is to be 
admitted, but what is upon oath; and if the 
_ firſt ſpeech were without oath, another oath 
that there was ſuch ſpeech, makes it no more 
than a bare ſpeaking without oath, and ſo 
of no weight in a court of juſtice. Beſides, 
if the witneſs be living, what he has been 
heard to ſay, is not, undoubtedly, the beſt 
evidence. But though hearſay be not al- 
lowed as direct evidence, yet it may be ad- 
mitted in corroboration of witneſs's teſti- 
mony, to ſhew that he affirmed the ſame 
thing before on other decafions; and that he 
is ſtill conſiſtent with himſelf. 
So where the iſſue is on the 3 of 
the plaintiff or-defendant, it ſeems the Practice 
* This muſt to admit evidence of what the parents * 
have been heard to fay, either as to their 
being or not being married; and with rea- 
ſon, for the preſumption ariſing from the 
cohabitation, is either ſtrengthened or de- 
ſtroyed by ſuch declarations, which are not 
| to be given in evidence directly, but may be 
| aſſigned by the witneſs as a reaſon for his 
| belief one way or the other. But in Pendre! 
1 | and Pendrel, Hil. 5. G. 2. Lord Raymond 
1 1 would not ſuffer the wife's Aer e that 
the ſhould not know her huſband by fight, c. 
| to be given in evidence till after ſne had been 
Grimwade and produced on the other ſide. | 80 hearlay 
76%½. s good evidence to prove who is*my g a 
fath her, when he married,” what children be 


I Mod, 283. 
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bad; Ge. of Which it is not reaſonable to 1 
re preſume I have better evidence. So to prove I 
0 my father, mother, couſin, or other relation | 
Ns beyond the ſea dead, and the common re- 9 

putation and belief of it in the family, gives # 

ay credit to ſuch evidence; and for a ſtranger 8 
be it would, be good evidence if a perſon {wore Mt 
he that a brother or near relation had told him 18 
th ſo, which relation is dead. In an ejectment | | 
re between the Duke of Abbo! and Lord. 4h- W 
ſo burnham, E. 14. G. 2. Mr. Sharpe, who was. | At 
8, attorney in the cauſe, was admitted to prove [ 9 
en what Mr. Worthington. told him he knew, on 
eſt and had heard, in regard to the pedigree of i 
1 the family. Mr. Worthington: happened to 
ds die before the trial. So in queſtions of pre- 4 
ti- ſcription, it is allowable to give hearſay evi- "i 
me dence, in order to prove general renutation; 1 
he and where the iſſue was of a right to a Way Skinner v. . 
j over the plantiff's cloſe, the defendants Worsder, 14 | 
of were admitted to give cvideuge ! aidutons 1 
ice verſation between perſons not intereſted, then 1 
8 * dead, wherein che right ta the way was 1 
'eir agreed. In a guare impedit the plaintiff de- By. of Meath, ; 
ea-- rived his title from Lord R. on whom he 0 4 Bel- 
the laid a Preſentation of One Kuight; 1 the Biſhop £747: F 
de- ſet. up a title in himſelf, and traverſed the 
not ſeifin of Lord R. The plaintiff gave in 
be evidence an entry in the regiſter of the dio- 
his ceſe of the, inſtitution of Knight, in which 
trel there was a blank in the place where the: 
ond — $ name is uſually inſerted, upon which 
hat he offered parol evidence of the general 
IC reputation on the country,. that , Knight was 
een in by the preſentation of Lord R. "Upon a 
lay bill of exceptions, this came upon a writ of 
nd- error inte K. B. where the better opinion 
he ar, n the e aides, N was allowable; the 
ad, 2 | runes 


— . — ——— 


— . rr mm —_—  ——— 
. . 


Eons, 
— 


—— —ůͤ— 


ll 
| 
4 
1 
l 
. 
x 
1 
1 
f 


35 INTRODUCTION, 


regiſter, which was the proper 1 95 | 
being ſilent. A pre entation 
15 ol, and what, commences by 3 
e tranſmitted to poſterity by parol, and that 
creates a general reputation, 'F 
4. The rourTy general rule is, that in 
all caſes where a general character or beha- 
viour is put in iſſue, evidence of particular 
facts may be admitted; but not where it 
comes in collaterally. This has. ſometimes 
occaſioned a queſtion in Chancery, Whether 
it were in iſſue or not? As where, a bill 
du, 2) lch, was brought by a kept miſtreſs for an an- 
1742. nuity; the defendant | in his anſwer ſaid, 
« She was a lewd woman of infamous cha- 
« racter before Mr. P. became acquainted 
<< with her;“ and it was holden, to, be ſuffi- 
ciently putting her character in iſſue, to 
enable the defendant to prove particu] ar facts. 
Lord: Doneraile, But where upon a bill brought by, a. wife 
"ile in Dom. the huſband in his anſwer ſaid, “ She had 
Proc. 1734. 4 not behaved herſelf with duty and ten 
wt - | derneſs to him, as became a virtuous wo- 
Malſton, per © man, much leſs his wife; this was, holden 
- Wiltes, C- J not to put adultery in iſſue, ſo as to enable 
1745 the huſband to prove particular 
an action for criminal converſation, the de⸗ 
fendant may give in evidence particular facts 
of the wife's adultery with others, or having 
a baſtard before marriage; becauſe. by bring- 
ing the action, the huſband puts her general 
behaviour in iſſue. And as the defendan. 
may exdmine to particular facts, 4 fortiori 
he may call witneſſes to her general cha- 
racter. So in caſes where the defendant's 
charatter is put in iſſue by the proſecution, 
the proſecutor may examine to particular 
ay for it is e without it t prove 


the 
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the charge. Vet there is one caſe of that 
fort, in which the proſecutor is not allowed 
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* to examine to an particular fact, without | 
a giving previous norice of it to the defendant; g 
1 and that is, where a man is indicted far 4 


= 2 common barretor; and the reaſon 
fic indictments are commonly againſt 
Abrniese whoſe profeſſion i it is to follow law- 
ſuits; and it is a difficult matter to draw the 
line between that, and acting as a barretor; 
therefore it makes it 8 for him to 
know what particular facts are to be given 
in evidence, that he may be prepared to 
ſhew, that he Was fairly em loyed in thoſe 
cafes, * and acted in his profeſſion. But in 
other criminal caſes, cher broltcitor cannot 
enter into the defendant's character, unleſs 
the defendant enable him ſo to do, by calling 
witneſſes ini ſupf ort of it; and even then 
the proſecutor” cannot examine to particular 
fats,” the general character of the defendant 
not” being bo ut in iſfue, but coming in col- 
0 For the ſame reaſoh if you would 
mpeach che credit of a witneſs, you can 
ge examine to his general character, and 
not to particular facts; every man is ſup- 
yet to be ca mel of ſupporting the one, 
t- it" is not Likely he ſhould be prepared 
to anſwer the , without notice; and 
valeſs/his general character and bel. aviour be 
in iffüe, he has no notice. * © 
3 FIFTH general rule is, Ambiguitas 
orum latent verificatione ſuppletur, nam 
quad er faffo oritur ambiguum, ' verificatione - 
faiftollitar.” Therefore, where the teſta- Jones and New- 
tri deviſed her eſtate to her couſin, John G. 2. 
Cheere, there being both father and fon of TOE „ 
Chat name; parol evidence was admitted to 
D 3 1 
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* INTRODUCTION. 
Vide Introdue- prove that the ſon was the perſon meant; 
_ for the heir's objection aroſe from pars/ 
evidence, and therefore pare! evidence ought 
2R.A. 676 to be admitted to anſwer it. So if a man 
having two manors called Dale, levy a fine 
of the manor of Dale, circumſtances may 
be given in evidence to prove which manor 
he intended; for this is not to contradict 
the record, but to ſupport it. Lord Bacon, 
in his reading upon this maxim, diſtin uiſhes 
ambiguity into Patens and Latens, and faith 
that ,Latens is that which ſeems certain and 
without ambiguity, for any thing that ap- 
pears upon the deed or inftrument; but there 
is ſome collateral matter out of the deed, 
that breeds the ambiguity; but ambiguitas 
Patens, i. e. that which appears to be am- 
biguous upon the deed or inſtrument, is 
never helped by averment; for it were in 
effect to make that paſs without deed, which 
| the law appoints ſhall not paſs but by deed; 
ee N therefore where the deviſee's name is totally 

Church, v. 

Gen. 29 a omitted, parol evidence cannot be admitted 
1747. pr to ſhew who was meant; and as purol evi- 
daeence will not be admitted to explain an 
ambiguity which is patens, much leſs will it 
be admitted to alter the apparent meaning of 
the will: Therefore where a man gave 
. two thouſand pounds to his brother John, 
Half Ve. and in caſe of his death, to his wife, Lord 
Chief Juſtice Lee would not ſuffer proof to 
be given that the teſtator meant his brother 
ſhould have it only during life. But where 
8 Lake, A. deviſed four hundred pounds to his wife, 
7 and made her executrix, without diſpoſing 
of the ſurplus, Lord Chancellor 'Hardwicke 
admitted parol evidence, to ſhew the teſtator 
meant his wife ſhould have it; for there 
Was 
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was. no ambiguity in the will, nor was it to 


alter the apparent intent of the teſtator; fur 
by law ſhe was intitled to the ſurplus as exe- 
cutrix, therefore the evidence was admitted 
only to rebut the equity. But in Brown and 
Celtin, in Dom. Proc. 1734, the teſtator 
having expreſly deviſed the reſidue of his per- 
ſonal eſtate to his executors, one of whom 


owed him money upon bond, pare! evidence 


was refuſed to be admitted to prove the teſta- 
tor meant to extinguiſh the bond debt, by 
making the obligor executor; for that would 
have been to have altered the apparent in- 
tent, and not Haney: to have TOON: an 
equity. 

«xx a The SIXTH. general 111 is, in every 
: iflue the affirmative is to be proved. A ne- 
gative cannot regularly be proved, and there - 


fore it is ſufficient to deny what is affirmed. 


until it be proved; but when che affirmative 
is proved, the other ſide may conteſt it with 


oppoſite proofs ; ; for this is not properly the 


proof of a negative, but the proof of ſome 
propoſition totally inconſiſtent with what is 
affirmed; as if the defendant be charged with 
a treſpaſs, he need only make a general de- 
nial of the fact; and, if the fact be proved, 


then he may prove a propoſition inconſiſtent . 
with the charge, as that he was at another 


place at the time, or the like.. 
But to this rule there is an exception of 
ſuch caſes where the law preſumes the- af- 


firmative contained in the iſſue. Therefore, 


in an information againſt Lord Halifax, for 
refuſing to deliver up the rolls of the auditor 
of the exchequer; the court of exchequer 
put the proſecutor upon proving the nega- 
tive, viz. that he did not deliver them : for 

D 4 a perſon 
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| fiat. viz, not tion; and a motion was made for a nem trial; 


agen meu ehren auf eau 
office till the contrary: appear. n ft 
7. ThebzwzNen general rule is; chat no 
eeuidence: need be given of what is agreed by 
2 For the jury are only ſworn to 
try the matter an iſſue. between the parties, ſo: 
Dy. 183. that nothing elſe is properly beſure them. In 
es renievin the defendant - avowed taking the 
cattle, damage feaſant in loco in uo, as par- 
ce of his manor of K. The plaintiff re- 

plied, thatrit-was parcel of the manor of K. 
aud made title to it, and traverſed; that the 
manor of K. was the frechold of the defen- 

dant: he was not admitted to prove that K. 
Was no ch oy that was admittod; by the 

traverſe. . F 2 {673 36100 3) f 
3422 The jury cannot Anda hi that | 
which the parties have affirmed:and admitted 

of record, though the truth be contrary; 
but, in other caſes, though the parties be 
eſtopped to ſay the truth, the jury are not? 
2 Co. 4. M 28 in Gaddards caſe, here a bondœaqs dated 
nine months after the n ανο, Ir the 
death of the ohli gor. 
p. 4. Anne, In treſpaſs for 8 down and carrying 
. away ſtalls, as to all the treſpaſs but the throws 
Note, This ing them down, the defendants pleaded not 


— wg Fee. andi as to the throwing. them down, a 
abling defend- 


clal juſtification, and therein juſtified both 


ei e e throwing down and carrying away 3 and 
as es on the iſſue joined, the judge at the: aſſizes 


Ns d6@rine? would not try en the defendants were 


| where defendant guilty: Or not of: carryir away the ſtalls; bes 


leads double, 


y virtue of the Caſe they had confeſſed it by their juſtifica- 


guilty, and a 


juftifcation, # but it was denied, becauſe the jury could 
kc 1. 1 neuer e the; defendants not guilty,: cn. 


in A8 PIE 4 + . 71 ; 13 ft Mt; £1. granp- 


IJ 9% 
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a neee eee or 
5 though in another iſſu et.. Wa not bun- x 
0 Oe tiſßſtt prove the; complaint, and, where js the gifferenct between the caſes ? | q. 
y J. The Hh general rule is, that when- 2 R. A. 682. 7 
0 ſot ver a man cannot have advantage of the 8 
0 ſpecial matter by . he may give it in ; i / 
n evidence on the general iſſue. For example, co. L. 283. 1 
e A. cannot juſtify — killing another, therefore 1 
— he may give the ſpecial matter in evidence on 1 
— the general iſſue, as that it was ſe defandendo, Sc. Jones, 5 ' 
1. So in trover. for goods, the defendant may il [1 
IC; give in evidence that he took them for toll, N 9 
* on the general iſſue of not guilty, becauſe he 1 
L. could not plead it; but it would be other i 
a wiſe in treſpaſs, for taking the goods; becauſe i 
fl there he might have pleaded the ſpecial matter. 
at 339: 1'Ehemmen general rule is, that if the co. 1. 222. 
id | ſubſtance of the iſſue be proved, it is ſuffi» Hob. 53- 
NY cient. n an action of tas for cutting down 
de twenty aſhes, proof that he cut ten is ſuf. 
ty ficient, for in effect, the iſſue is waſte or no 
ed waſte S0 in debt upon a bond conditioned Hed, „ 
he toi perform voyenants; and breach aſſigned in 
1 cutting down twenty trees. Son account, if 
18 che defendant plead an account before A. and , Ren 7s. 
* B. and iſſue thereon; proof of an account „ 
ot befum A. is ſufficient: but if the iſſue were: 
1 whether A. and B. were churchwardens, proof, © | : 
thr chat one was, and not the ober would novbe 
ad envi, gamen bo. ab ga vwouts of TT TOWP 
es I thexaſſur be, whether Lak Gals de- 
re miſed, proof that A. B. who was not then; wy — yp 


but now is, Loru Delaware is not ſufficient; 12 
for whather he were at the time of the demiſe 
Lord: Delaware is part of the iſſue. So in 
fehlevin; iſ the defendant avow: damage: fea- : Ro, Abt. 
ant, and the plaintiff juſtify for common, and '** 0 
ver that the cattle were levant and couchant, 


and 
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and iſſue thereon, proof dene of che cattle 
only is not ſufficient. 

The plaintiff declared, that he had Fa $. and 
his wife in execution, and that the defendant 
ſuffered them to eſcape. - Special verdict that 
the huſband only was taken in execution, (it 


being for a debt due from the wife before co- 


verture) and that he eſcaped. The court 
held that the ſubſtance of the iſſue was. found, 
and gave judgment for the plaintiff. 

In error to reverſe a fine, for chat the 
plaintiff was beyond ſea, &c. if the defendant 
plead that the plaintiff returned into the realm 
in Auguſt, and iſſue thereupon, if it be proved 
that he returned at any time within five years, 
it is ſufficient. In debt againſt an executor, 


the defendant pleads that the teſtator was 


taken in execution by a Ca. Sa. if it be proved 


that he was taken by an Alias Ca. Sa. it is 


enough, but proof that he had been taken by 

a Capias pro ſine, or by a Capias e 

would not maintain the plea. If outlaw 

the ſuit of A. be pleaded, and the — 
rove outlawry at che ſuit of C. it is ſuf- 
cient. : 

Debt upon bond againſt the 5 as 
brother and heir to J. S. upon iſſue riens per 
deſcent, the jury found that the obligor was 
ſeiſed in fee, had iſſue and died ſeiſed, and 
that the iſſue died without iſſue, whereupon 
the land deſcended to the defendant, as heir 
to the ſon of his brother, and the court held 
that the iſſue was found againſt the plaintiff; 
for the defendant had nothing as immediate 
heir to his brother, and if the plaintiff would 
charge him as collateral den ee ger to have 
a ſpecial declaration. 


0 | 4 $.5 But 
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But if A. ſettle am eſtate upon himſelf for Carb. 126. 
life, remainder to his *:finft and other qons in 
rail, remainder 9 his on right hews, and 
enter into a bond and die, leaving a ſon cho 
(cies without iſſue, whereupon the uncle enters, 
he may be charged as brother and heir of A. 
for he muſt make himſelf heir to hirn who'1 was 
laſt actually ſeized. 
It is neceſſary towards the better compre- 
hending of this rule, to ſer in what cafes modo 
et forma is of the ſubſtance of AIRES for 
where it is, it muſt be proved. 
Where the iſſue is jomed on the point of Co. L. 281. 
the action, there modo er forma is mere form, | 
and need not be proved; as where a de- 
mandant in cafu proviſo counts of an aliena- 
tion in fee, and the tenant ſays, uon alienavit 
modo et forma, ami the jury find (or evidence 
is given of) an alienation in tail, it is ſufficient, 
for the point and gift of the wrir is, whether 
tenant in dower aliened to the drſheriſon of the 
demandant. So in vepleuin, chere the de- Hob. 72. 
fendant avowed the taking as a commoner, 
damage feaſant, the plaintiff in bar ſaid J. H. 
was ſeiſed of an houſe and land, whereto he 
had common, and demiſed unto him the thir- 
tieth of March, to hold from the feaſt of the 
Annunciation next before for a year, che de- 
fendant traverſed the leaſe odo er forma; 
the jury found that J. S. made a leaſe to the 
plaintiff on the twenty- fifth of Marob for one 
year, and though this was not the fame leaſe 
as pleaded, for this began on the day, and 
the other from the day, yet the plaintiff had 
judgment; for the fubſtance of the iſſue was, 
whether the plaintiff had ſuch a eaſe, as by 
_ thereof he * e the common. 
Yet 
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Langdon v. 
Knight. 


r1.NT7;kQ D: U:C:T170 iN, 


Vet it muſt not depart altogether fromthe 
form of the iſſue, as if it had been found that 
he had . from 


| ano er. 9/7 36 Sni 06D 


L. brought an ion upon a promilldry 
note of thirty pounds, to which the: ——— 
leaded, that the plaintiff was indebted to 


im in a larger ſum, ſcilicet ſixty pounds, 


which far exceeded the damage laid in the 


declaration; the plaintiff replied, that he was 
not indebted to the defendant in the ſum of 


ſixty pounds modo et forma, and on demurrer 


oy v. 3 
2 5 & 68. 2. 


in Scac. 


(for the plaintiff might, for any thing ap- 
pearing to the contrary in his replication, 


owe the defendant fifty- nine pounds, nineteen 


ſhillings, and eleven pence halfpenny ; and 
therefore it was inſiſted; that he had tendered 
an immaterial iſſue) the court held chat the 
ſubſtance of the replication was, that the 
plaintiff was not indebted to the defendant 


in ſo much as would exceed his own: demand 


in the declaration; and that was the queſtion 
for the court and jury, whether he were ſo 


indebted to the defendant as to exceed his 


demand, and not preciſely how much; and 
a, caſe was cited by Mr. Filmer, which” was 
allowed to be:law, 4 in debt upon bond; 
conditioned to pay one thouſand pounds, the 
defendant pleaded that at the time of the 
bill, the plaintiff owed the defendanrfifteen hun- 


drxed pounds, to which the plaintiff replied, that 


he was not indebted to himain fifteen hun- 
dred pounds modo et forma as alleged; and 
iſſue thereon, and verdict. for the plaintiff; 
and upon motion in arreſt of judgment, one 
queſtion was, Whether the a were well. 
n n. * iwas. tt Blog 
e h $7599 701 052% - Covenant 


IN T:RTO7D' VLO . 45 


12 Covenant by m leſſee aꝑainſt his leſſor, and 1 Salle. 260. 
breach aſſigned on the covenant for quiet 
yment, for that the Jeſſdr ouſted him, 
the defendant pleaded, that he entered to 
diſtrain for rent, and traverſed that he ouſted 
him de præmiſis; the plaintiff demurred, for 
that he did not traverſe, that he ouſted him 
dei præmiſſis, or of any part thereof. Sed per 
curiam the plea is good, and proof of any 
part, had the en er LINE, voulck have 
been ſufficient. 5 n be 
But when a collateral pont i in pleading is Co. L. 283. 
teren then modo et forma is of the ſub- 
ſtance of the iſſue, and muſt be proved; as 
if a feoffment be alleged by two, and this 
is traverſed modo et forma, and it is ſound 
thei feoffment of one, there modo et forma is 
material: ſo if a feoffment be pleaded by 
deed, and it is traverſed abſque' hoc guod feof- 
favit. modo et forma, the _"”_— cannot find a 
feoffment without deed.” | 
But though the iſſue be open a W ellsteral 
point, yet if by finding part of it, it ſhall 
appear to the court that no ſuch action lies 
for the plaintiff, no more than if the whole 
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had, been ound, there modo et forma are but | Hh 
words of form; as in trefpaſs, quare vi et 1 
arnis, ifithe defendant plead that the plaintiff 1 ll 
holds of him by fealty and rent, and for rent iſ 
behind he came to diſtrain; and the plaintiff jj 
deny that he holds of him modo et Jorma, 

and the jury find (or evidence prove) that 

he holds of him by fealty only, the writ 

ſhall abate; for by the ſtatute of Marib. c. 3. 

no tenant can maintain treſpaſs againſt his | 


lord, ſo the matter of the iſſue is, whether 
he hold of him or not; but it would have 
been otherwiſe in replevin, for there the avow- 

| ant 
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INTRODUCTION. 


ant being to have. e eee 


_ in mne, 


12 i x k 
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0 of the weighing 1 evidence. 


We come now ta ſet the n baunds 
of credibility where there are contrary proots. 
In contrary proofs, if men's ſwearing can 
be reconciled, ſuch. interpretation ſhall be 
put upon it, as may make them agree, be- 
cauſe every body ſhall be ſuppoſed: to ſwear 


the truth, and no man ſhall be intended 


to ſwear a manifeſt perjury; therefore that 
conſtruction ſhall be taken that would make 
them agree, rather than ſuch whereby they 
muſt neceſſarily oppoſe each other. 

One affirmative witneſs countervails the 
proof of ſeveral negative, becauſe the affirma- 
tive may ſwear true, and the negative alſo; 
for the negatives may commonly be, that 
they know not of the matter; the affirma- 
tive ſwears that it is, and ſo the affirmative 
may be true, and the negative alſo; for the 
thing that the one ſwears may be true, though 
the other knew nothing of the matter; but 
where the affirmative and negative oppoſe 
each other in contradictory propoſitions, the 
evidence is to be weighed ending to the 
rules hereafter mentioned. 

If there be two witneſſes againſt ante, and 
therefore no preponderating as to their num- 
ber, they are to be weighed Ag to their 
cht. | 
Af a whtnerſds Fin: dend, and another 
be produced as to his credit, his credit is 
lefened in proportion to the SG of the 


oppoſite witneſs, - 8 Lud: 


„ 


a MT. ©. 
9. * - ” & 4 « « « . . * * 4 . 
— * * & 


INTRODUCTION. 
If a witneſs: be produced, and another be 


a third be produced to fupport the credit of 
the firſt witneſs, his credit is to be ſupported 
in proportion to his own credit, and that of 
the third witneſs to the ſeconle. 

The credit of a witneſs is to be judged of 


from his ſtate and dignity in the world, for 


men of good circumſtances are ſuppoſed not 
to be ſo eaſily induced to commit a manifeſt 
perjury, as thoſe in a penurious ſituation. 
Their credit is alſo to be taken from their 
principles, for men atheiſtical, and looſe with 
regard to oaths, are not of the ſame credit 
as men of good morals and pure conver- 
{ations 10 it e035. R00.075 


Their credit is likewiſe to: be eſtimated 


from their perfect indifference to the point 


in queſtion; for we rather ſuppoſe that fa- 


vor and regard to a relation, may draw a 
man into perjury, than that one wholly in- 


different and unconcerned ſhould be guilty 


of che crime: 1 CT 24 
If witneſſes are equal in number and cre- 
dit, their diſcernment muſt ariſe from their 


ſkill, and will appear from the reaſons and 
accounts they give of their knowledge; for 


if one gives more plain and evident marks 
and ſigns of his knowledge than the other, 
he is rather to find credit; for the memory 


on the other ſide ſeems more defective, and 
therefore they appear raſher than the others 


in taking upon them the knowledge and re- 
membrance of the things concerning which 
they depoſe, at leaſt they do not appear 
ſo diſtinguiſhing in their obſervations, as 
thoſe who give the marks and ſigns of their 
memory, | 


<% 


Formerly, 


produced in deſtruction of his credit, and 
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Vide ante. 

2 Hawk. P. C 
434. 

Cro. Car. 292. 
2 Buſtl. 147. 
H. P. C. 264. 


Q. 3. Inſt. 79. 


INTRODUCTION. 


Formerly, as before obſerved, in caſes of 
* treaſon or felony, no witneſſes were fworn 
againſt the King; and the reaſon ſeemed to 
be, becauſe men thought it an act of piety: 
to ſave the life of a man; and therefore 


might ſtretch a little beyond their knowledge, 


and for that reaſon were not admitted to hurt 


their conſciences by ſwearing; and therefore 


it ſeemed hard to make any uſe of this rule 


of law to depreciate their affirmation, as if 


of leſs value than an oath; for the par 


Vide infra. 


1 Sid, 211. 


7 W. HI. c. 3. 
& 1 Ann. ſt. 2. 


C. 9. 


Preſumption, 
what. 


G. L. E. 159. 


affirming declared he was willing to take his 
oath, and could not be admitted“; fo no 
advantage ſhould. be taken af the authority 
of an oath above that of a naked-affirmation, 
for that were to turn the rules of law into 
oppreſſion -and injury : where there was only 
judgment of member, there witneſſes were 
to be admitted againſt the king, becauſe the 
reaſon of the rule did not extend -to ſuch 
caſes. But now by ſtatute law, in caſes: of 
treaſon and felony, the witneſſes: againſt the 
King are admitred to their oaths, becauſe 
this rule was abuſed in the late. reigns, to 
derive a credibility on the King's wirneſſes, 
as being upon oath, though - contradicted 
by men of r credit, en _ n 
only. - 


Ou) 07 base 


We nom think it neceſlary to en me: 
thing more of preſumptions ; they are, 
defined by the civilians, Conjecturæ ex — 
figno proveniens que alio adducto pro veritate 
habetur. - When the fa# itſelf cannot be 
proved, that which comes neareſt to the 
proof of the fact is the proof of the circum- 
* that — 1. , . 
uc 


IWTFRODWCTTD NN; 


the proofs of 


a fact Gl the — be 
a Zi fi 7 


= Theſe preſum + are cid violent, or 
only probable; for light and raſh preſump- 


tions weigh nothing, and therefore N need 
not be taken into conſideration. 

¶ violent preſumption, and that is, when 
cireumſtances are proved that do neceſſarily 
attend the fac. As if a man be found ſud- 
dealy dead in a room, and Mother ' be found 
running out in haſte, with *. bloody ſword. 
This is a violent preſumption! that he is the 
murderer, for the blood, 
che haſty flight, are all the neceſſary con- 


comitants to duch: horrid facts, and the next 


proof to the fight of the fact itſelf, is the 
oof of thoſe circumſtances that do neceſſa- 
_ attend ſuch fact. If a man gives a re- 

ceipt for the laſt rent, the former is pre- 


ſumed to be paid, becauſe a man is ſuppoſed 


firſt to receive, and get in the debts of the 
longeſt ſtanding. But the proof is much 
ſtronger if the receipt be in full of all de- 
mands, for then it is plain, there were no 
debrs-ſtanding out; and if this be under hand 
and ſeal, the preſumption is ſo violent, that 
the law admits of no Proof to the contrary; 
becauſe that were to let a man invalidate 


by own deed, which our law doth not per- 


ſuch facts, and theſe are called preſamprions, 
and not * for they ſtand inftead of 


the weapon, and 


1 Inſt. 6. b. 


2 Mark. P:0- 


438. 


. 
Co, Lit. 6. 


\ 


. L. E. 161. 


; for here, though the payment of the 


— is not proved, yet the acquittance is 
proved, which could not be without ſuch 
payment. Every preſumption is more or leſs 
violent in proportion as the ſeveral circum- 
ſtances ſworn to, do uſually, more or leſs, 
3 the fact to be proved. If there 

Vol. J. E be 
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INTRODUCTION. 


be an old deed, and poſſeſſion has always 
gone along with that deed, it is a violent pre- 
ſumption of a right, although livery be not 
actually proved; for notwithſtanding the fact 
of livery is not proved, yet the circumſtances 
uſually attending ſuch a fact are really prov. 
ed, that is, the old deed, and the conſequent 
poſſeſſion. 

With reſpect to probable preſumptions, every 
caſe muſt ſtand upon its own circumſtances, 
and it would be an endleſs labor to enlarge 
upon the ſubject; but various caſes will be 
found in the courſe of the work, ſerving for 
examples. 


[A] OF WRITTEN EVIDENCE. 
This 1s twofold. 


5 PUBLIC. 
II. PRIVATE. 


I. PUBLIC, e Is ewofold.. 
(1.) Recorps. 
(If.) WriTiNGs not or REcorD. 


(I.) RECORDS are 


Tx. Aﬀs of parliament, and they are public 
or general, and private or particular. 


[2.] Other Records, Sc. of various kinds. 
3. ] Common Recoveries to bar entail. 
[4.] Judgments, as verdickts, nonfuits, Sc. 
[5] Mrits. | 
(II.) PUBLIC WRITINGS not 
OF RECORD, ! 
[. ] Decrees in Chancery. 
| 12.1 Bills in Chancery. | 


5 . 3,1 Anſwers. 
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[3] Alu. 
I.] Depaſitions. 
N Afﬀidavits in Equity aa Law. 
[6.] Proceedings 1 in the Spiritu} and other 
Courts. bs 
[/.] Rolls of Courts-Baron, &c. 
[8.] Regiſters, &c. 
9. ] The Pope's Licence and Bull. 


[10.] PusLic Books, &c. ſuch as Do- 


me/day Book — Books in the Herald's Office — 
The Navy and other Public Offices — Surveys 


—Terriers—General Hiſtory and Inventories, 
Sc. taken by Sheriffs. «& 


II. PRIVATE WRITTEN EvI- 
DENCE. This is twofold. 


(I.) WRITINGS UNDER SEAL. 
(11.) Warrixds without SEAL. 


(I.) Warrixcs UNDER SEAL, are 


Charters and Deeds between party and 
party; Deeds Poll, Obligations, and Bills 
Penal, Sc. | 


(Ii. ) Wririnos withour SEAL, are 
Lid Fills... 
- ah: Policies of 1 
* [3:] Bills, Exchange. 
oi] Promiſſory Notes. 


a ah 101 ESN Other ne, wchour Seal. of 
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G. L. E. 7. 


I NT RO DVU e TiO N. 


0 J. (% 'OF WRITTEN PUBLIC 
© © EVIDENCE. 


I. OF RECORDS. 


[1.] As of Parliaments 


They are public or general, and Pri. 
vate or particular. 


[2.] Other Records, &c. if. various 
kinds. | 


| [ 3. ] Common 8 ta 3 . 
[4] 7 udgments, as Verditts, Nonſuite, 


C. 


[ 5.] Vrits. 
GENERAL OBSERVATIONS. | 


Before we enter into conſideration of the 
ſeveral kinds of records, it may be proper 
to ſay ſomething of the nature of records, 
and of copies being evidence. 

Records are the memorials of the legiſla- 
ture, and of the King's courts of juſtice, and 
are authentic beyond all manner of contra- 
diction ; they are (if a man may be permitted 
a. ſimile from another {cience) the . prope 
diagrams for the demonſtration of right, and 
they do conſtantly preſerve the memory of 
the matter, that it is ever permanent and 
obvious to the view, and to be ſeen at any 
time in all the certainty of demonſtration; 
in as much as the record can never be proved 
per notiora, for demonſtration is only appeal - 
ing to a man's own conceptions, which can 
never be done with more conviction, than 
where you draw the conſequence from what 
is N a , 5 and, eech, 

there 


SC 


1116, 


INTRODUCTION. 


there cannot be any clearer demonſtration 
in a court of juſtice than to appeal to its own 
tranſactions. 

But records being the precedents of the 
demonſtration of juſtice, to which every man 
has. a common right to have recourſe, cannot 
be transferred from place to place, to ſerve 

a private purpoſe, and therefore they have a 
common repofitory, which is in the Treaſury 
at Weſtminſter, from whence they ought not 


to be removed but by the authority of ſome 


other court; and this rule of law is plainly 
agreeable to reaſon and juſtice :- for if one 
man might demand a record to ſerve his own 
purpoſe, by the ſame reaſon any other perſon 
might demand it, but both could not poſſibly 
have it at the ſame time in different places, 
and therefore it muſt be kept in one certain 
place, 'in common for them both ; beſides, 
theſe records, by, being daily removed, would 


be in great danger of being loſt, and conſe- 


quently it is on all hands convenient that 
theſe monuments of juſtice ſhould be fixed 
in a certain place, and that they ſhould not 
be transferred from thence but by public 
authority from ſuperior juſtice. 


53 


Therefore the copies of records muſt be 10 c. 92, 93 


allowed in evidence, for ſince you cannot 
have the original, the beſt evidence that can 
be had of them is a true copy; and the rule 
of evidence requires no farther than to pro- 
auce the beſt of which the nature of the thing 
is capable; for to tie men up to the original, 


which is fixed in one certain place, and can- 
not be had, is totally to diſcard their evi- 


dence; but it were very hard and injurious 
to prevent the beſt and moſt authentic teſti- 


my rom" being evidence, becauſe it is ſo 


GAY E 3 guarded 
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INTRODUCTION. 


[A] L (1) OF WRITTEN PUBLIC 
EVIDENCE. | 


I. OF. RECORDS. 


[i.] Ads of Porkament" 
They are public or Ae and Pri. 


vate or particular. 


[2 2.] Other Records, e Cl various 
kinds, | 


af 3, f Common Recoveries 70 bes: . . 
[4] N riod as Verditas, Nonſuite, 


Co 


Ls. ] Writs. 
GENERAL OBSERVATIONS. 


Before we enter into conſideration of the 
ſeveral kinds of records, it may be proper 
to ſay ſomething of the nature of records, 
and of copies being evidence. | 

Records are the memorials of the legiſla- 
ture, and of the King's courts of juſtice, and 
are authentic beyond all manner of .contra- 
diction ; they are (if a man may be permitted 
a. ſimile from another ſcience) the proper 
diagrams for the demonſtration of right, and 


they do conſtantly preſerve the memory of 


the matter, that it is ever permanent and 
obvious to the view, and to be ſeen at any 


time in all the certainty of demonſtration ; 


in as much as the record can never be proved 
per notiora, for demonſtration is only appeal - 
ing to a man's own conceptions, which can 


never be done with more conviction, than 
where you draw the conſequence, from what 


is e a 3 and, eee. 
there 


IC 


its, 
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there cannot be any clearer demonſtration 
in a court of juſtice than to appeal to its own 
tranſactions. | 

But records being the precedents of the 
demonſtration of juſtice, to which every man 
has a common right to have recqurſe, cannot 
be transferred from place to place, to ſerve 
a private purpoſe, and therefore they have a 
common repoſitory, which is in the Treaſury 
at Weſtminſter, from whence they ought not 
to be removed but by the authority of ſome 
other court; and this rule of law is plainly 


agreeable to reaſon and juſtice :- for if one 


man might demand a record to ſerve his own 
purpoſe, by the ſame reaſon any other perſon 
might demand it, but both could not poſſibly 
have it at the ſame time in different places, 
and therefore it muſt be kept in one certain 
place, in common for them both; beſides, 
theſe records, by being daily removed, would 
be in great danger of being loſt, and conſe- 
quently it is on all hands convenient that 
theſe monuments of juſtice ſnould be fixed 
in a certain place, and that they ſhould not 
be transferred from thence but by public 
authority from ſuperior juſtice. _ 
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Therefore the copies of records muſt be 10 Co. 92, 94. 


allowed in evidence, for ſince you cannot 
have the original, the beſt evidence that can 
be had of them is a true copy; and the rule 
of evidence requires no farther than to pro- 
duce the beſt of which the nature of the thing 
is capable; for to tie men up to the original, 


which is fixed in one certain place, and can- 
n6t- be had, is totally to difcard: their evi- 


dence ;: but it were very hard and injurious 
to prevent the beſt and moſt authentic teſti- 


mf a being evidence, becauſe it is ſo 


A* C% 
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2 Bac. Ab. 308. 


Skin. 174+ 584. 


the rule demands the 
the nature of the thing admits ; and a copy of 


INTRODUCTION. 
guarded and confined by the law that it 


cannot itſelf be had or produced; if that 


were ſo, then the rules of law and Tight 
would be the authors of injury, which is the 
higheſt abſurdity; for in many caſes, juſtice 
muſt fail without proof from the records, 

when themſelves cannot be had at the trial. 
But a copy of a copy 1s not evidence; for 
eſt evidence of which 


a copy cannot be the beſt evidence, for the 
farther off a thing lies from the firſt original 
truth, ſo much the weaker muſt the evidence 
be; and therefore a true copy muſt be given 
in evidence, which reduces it to its firſt and 


beſt certainty : beſides, where you would give 
the copy of a copy in evidence, there muſt 


be a chaſm or gap in your evidence, for if 
you have the firſt copy, and by oath or other- 
wiſe prove that a true copy, then the ſecond 


copy is altogether idle and inſignificant ; if 


you have only the ſecond copy, then it cannot 
appear that the firſt was a true copy, becauſe 
it is not there to be ſworn to, and con- 
ſequently it 3s not proved in court, and then it 
15 not evidence, and of courſe the tranſcript 
of that which is not in itſelf evidence; cannot 


be given in evidence. Vide farther infra. 
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vz. ACTS OF PARLIAMENT. 


THESE are the memorials of the legiſla- 
ture, and therefore of the higheſt and 


moſt abſolute proof ; and they either relate to 
the kingdom in general, and then are called 
general acts of parliament, or only to the 


concerns of private perſons, and are thence 
called private acts. A general act of parlia- 
ment is taken notice of by the judges or jury 
without being pleaded ; but a particular act 
of parliament is not taken notice of by the 


court, without being. pleaded; for the court 


cannot judge of particular laws, which do 


not concern the whole kingdom, unleſs that 


law be exhibited to the .court; for they are 
obliged by their oaths to judge all matters 


coming before them ſecundum leges et con- 


ſuetudines Angliæ, and therefore they cannot 
be obliged ex officio to take notice of a par- 
ticular law, becauſe it is not Lex Angliæ, a 
law relating to the whole kingdom, therefore, 
like all other private matters, it muſt be 
brought before them to judge thereon. 

But a private act of parliament, or any 
other private record, may be brought before 
the jury if it relate to the iſſue in queſtion, 


= though it be not pleaded, for the jury are to 


find the truth of the fact in queſtion, according 
to the evidence laid before them ; and there- 
tore if the private act brought before them 
doth evince the truth of the matter in queſ- 
tion, it is as proper evidence to the purpoſe, 
as any record or evidence whatſoever. 


„ Since 


5s 


(a.) Of the rixsr ſort of RecorDs, 


G. E> 41. 
Hob. 227. 

4 Co. 76. a. 
Noy. 124. Doct. 
placit. 336. 
Plowd, 65 A 
$4. a, 

Hob. 227, 

Cro, Ja. 112. 

5 Co. 2. 


Hob. 227. 
Cro, Jac. 112. 


Hob. 227. 


Hoh, 27. 


Licet. Dy. 129. 


B. al. Contr. 


Dy. 120. 
Hob, 227. 


Hob. 22), 
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Since ſuch records are authentic, it is the 
bProcren ſort of evidence: there was an 
antient error on this ſubject, founded upon 
aà notion that the jury could not find an act 


5 ok parliament, or other matter of record, 


pt is falſe, for the allegata to the jury, 
ſays Hobart, is every thing that may be of- 
_Y in evidence relating to the iſſue. As if 
the iſſue were, whether fuch lands were within 
certain letters patent granted by King H. 8. 
the defendant may ſhew the ſtat. 35 H. 8. 


W enacts, that lands ſhould paſs, not- 


1 


withſtanding any mis-recital, and that by this 


means, notwihſtanding the mis-recital, the 
lands were within the grant; for though this 
be a private ſtatute, yet ſince it relates to the 
iſſue, it may, like all other matters, be given 
in evidence, for the ſtat. -is produced to 
prove, that notwithſtanding the mis- recital, 


the lands might be compriſed in the grant. 


On an attain? a particular act of parliament 
cannot be given in evidence that was not 
given in evidence to the petit jury, for ſince 

on the attaint, the former verdict is called 


Fra queſtion, and the jury puniſhed: for the 


iniquity. of that verdict, it follows of courſe 
that no more evidence. can be given than 
was offered to the petit jury; for they could 
not form any judgment but upon the evi- 
dence offered, and therefore ought not to 


be called in queſtion upon different evidence. 


But a general ſtatute may be offered in 


evidence to the grand jury in an attaint, 


though it was not offered in evidence to the 


petit jury, becauſe of a ex law, every 


perſon who lives under it, is ſuppoſed 


do take notice, and conſequently the firſt 
jury 


\ .Þ 
Y 
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den on the deciſion, were obliged to under- 

ſtand it; otherwiſe they o ought to have re- 

ferred it back to the deciſian of the court; 

San a jury take upon them to judge of 

the whole matter, they at their peri} do take 

upon themſelves the underſtanding of the 

law; and if the petit jury have judged with- 

cut being appriſed of the general law of the 

Kingdom, as they ought to be, yet, that may, 
© nevertheleſs; | be offered to the grand jury, 

wo may be made ſenſible of ſuch general 

law, on inen their Judgment muſt be 

founded. | 

Phe diſtin&tion betivect a general and a B. N. r. 223. 
particular law is; whatever concerns the king- {C2 78: Hot 

dom in general, as before obſerved, is a 

general law, and whatever concerns a parti- 

cular ipecies of men, or ſome individuals, 

is a ſpecial or ee law, and muſt be 

E 

From this definition it is plain, that the Hob. 227, 

James law may be both general] and parti- 

«cular in different parts; ex. gr. 3 Fac. 1. 

againſt recuſants in general, in diſabling them 

to preſent; yet the clauſe giving their pre- 

ſentations to the univerſities is PIN and 

muſt be pleaded or found. 

A law which concerns the King 18 a ge- 4 Co. 76. Doct. 
neral law, becauſe the head and union of the nn 
whole commonwealtn. | 

A law that concerns all lords is a wendhal 4 Co. 76. b. 

law, becauſe it concerns the property of the re, . 

kingdom, it being all holden under lords, 22 fl. 4. 7: 2. 

either mediate or immediate. But a law Sing, 4%. 

that only concerns the nobility or lords tem- eg. I. 

Poral, is a particular law, becauſe it relates „ 

to no more than one ſet of perſons, as if 3 £9: 4. 8. b. 
LE a Jaw 
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B. N. P. 223. 


4 Co. 76. a. 
Doct. placit. 
337» 


4 Co. 76, 
DoR. placit. 


337. Dy. 119. 


4 co. 76. 
5 Co. 2. 


4 Co. 76. b. 
4 Co. 76. 


B. N. P. 224. 

1 v. Kir- 

* r 27. G. 
K. B. 
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a law makes them liable to much or ſuch 
proceſs, _ 

Net, perhaps, if a 45 deere to the body 
of the peerage, . it would be deemed. a ge- 
neral law, for as ſuch they are part of the 
legiſlature ; and what relates to the er. 
tion, is a general law. 

That which relates to all ae in ge- 
neral, is a general law, becauſe it concerns 
the univerſal. amine of juſtice, as the 
ſtat. of Weſt. i. 3 Ed. 1. cap. 26. that no 
ſheriff or — officer ſhould take a reward 
for his office. 


But if it relates only to particular officers, 


at not to the adminiſtration of zuſtice, it is 


a particular law. 
What relates to all ſpiritual nenſone,. is a 
general law, in as much as the religion of 


the kingdom is the general concern of the 


whole kingdom, ex. gr. the 21 H. 8. 13 


EI. c. 10. 18 El. c. 11. But what relates 
to one ſet of ſpiritual perſons, is particu- 


lar, as the act of the 1 El. c. 19. of — 


leaſes. 


An act that comprehends all trades, 18 
general, becauſe it relates to traffick in ge- 


neral; but an act that relates only to grocers 


or. butchers, &c. is particular. 

Let the matter of a law be as ſpecial as 
it may, yet, if it relates equally to all, it 
is a general law; but a law relating to ſme 
counties or pariſhes, is ſpecial. 

Though it be regularly true, that a pri- 
vate Jaw ſhall not be taken notice of, unleſs 
it be ſhewn, yet 1t will be otherwiſe in caſe 
ſuch private law be recognized by a public 
one. Ex. gr. the 23 H. 6. c. 9. relative to 

: therifis 


— 
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ſheriffs bonds, is a private law“, yet 4 ? Neg. De 
Ann. c. 116. § 20. having enabled hu ſhe- ſeemed to think 


riff to aſſign ſuch bond, the court muſt take aherviſe in 


Samuel 2nd 


notice of the n that * him to take Evans. 
ſuch bond. * 
This doctrine is now fully eſtabliſhed in T. 28. G. 4. 


as caſe of Samuel, a(bgnee, v. Evans, V. 11. poſt C. 1. 


ne 1. [I.]] 


(5) Where both public and private lau 


muſt be pleaded. 


There are ſome caſes in which both pablic 
and private ſtatutes ought to be pleaded ; 
and that is when they make void any legal 
ſolemnities; for in this caſe the conſtruction 
of the law is, not that ſolemn contracts ſhall 
be deemed perfect nullities, but that they 
are voidable-by the parties prejudiced by Aach 


contracts; and one reaſon of the conſtruction 
ariſeth from this rule of e pounding all ſta- Vinnius 32. 21. 


tutes, that Quiſquis poteft renuntiare Juri pro Inn: 


-fe introdufig — where any perſon has benefit 


by a law, he may renounce that benefit if he 
will, and refuſe to take any advantage of it ; 
but if theſe acts were conſtrued perfect nul- 


lities, that rule muſt be laid aſide, and the 


party muſt receive benefit by the law, whe- 
ther he will or not; and therefore ſuch acts 
of parliament muſt be pleaded, that the 


party may appear to take the benefit of 
th 


ent. 
Another reaſon of this comfirudiine; is, that 


as what ſhall conſtitute the ſolemnities of a 


contract is matter of law, fo it is matter of 
law how theſe ſolemnities ought to be de- 
feated and deſtroyed; and in as much as it 
is matter of law by what ſolemnities a con- 


tract 
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tract is to be conſtituted, therefore, when 

an action is to be founded upon any ſolernn 

contract, that contract ought to be offered 

to the court; now it would be prepoſterous 

for the law to require that the contract ſhould 

be offered to the court, that it may appear to 

be legally made; and yet that it ſhould not 

require it to be offered to the court, that it 

may appear how it is defeated; both certainly 

muſt be determined by the ſame judicature, 

for it is abſurd to ſay that the court ſhould de- 

termine that the contract was lawfully made, 

and that the jury ſhould determine that it was 

lawfully defeated: It is for this reaſon, that 

Po cannot give the act of Queen Eliz. touch- 

5 Co. 119. ing 4/urious contracts in evidence on the ge- 

=. 4 7 wn neral iffue, though a general law ; but it 
60. ought to be pleaded. 5 

Whelpdale's So the 23 H. 6. c. 9. of meriffs bonds 

8 ig. Cannot be given in evidence on the gene- 

Rob. 72. 166. ral iſſue, but it M's, to oo eien o 


| Vide 1 Mod. 57. et a 
pleading. 4 NY 


Samuel sMignee, . "Since" 4 Anm c. 16. 85 20. the ewe ön 

B. R. T. as. appears upon the record, and advantage may 

. be taken in arreſt of rer 85 ver dict 
upon non eſt factum. 

2 Inſt. 336. So a fine is made void by the ſtatiite ol 

© Weſtminſter 2. 13 Ed. 1. c. 1. but conſtrued 

3 Co. 59, 60. Only to be voidable. And a- recovery by 


a wife with a ſecond huſband made void by 


11 H. 7. c. 20. but conſtrued Bente . 


able. 
B. N. P. 225, If an action or -itnfortniaeiow be brovght on 
5 _ 683. a a penal ſtatute, and there is another ſtatute 


thar--diſcharges or exempts the defendant 


from the penalty, this ought to be pleaded, 
and cannot be given in evidence on the ge- 


: endl us; for the- general iſſue is but x: - 


221 denial 


. 


R r / — 8 


128 


A 


it muſt be pleaded. Per Hale, ch. Baron. 
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denial of the plaintiff's declaration, and the 
plaintiff has, proved the defendant guilty, 
when he hath proved him within the law 
n which he hath founded his declaration, 
ſo that the plaintiff hath performed what he 
hath undertaken; but if the defendant would 
exempt. himſelf from the plaintiff's charge, 
he ſhould. not deny the declaration, bur ws 
the law which diſcharges him. 
Bur if there is any thing in the ny ſta- 


tute on which the action, &c. is founded which 
diſcharges or exempts the defendant, it may 


be given in evidence, if by anotber ſtature 


Another difference is taken between where 
the ſaving proviſo in a ſtatute is matter of 


fact, and where it is matter of law; for 
when it is meer matter of fact, it may be 


given in evidence; as if an action of debt 


be brought againſt a ſpiritual perſon for 


taking a farm, the defendant pleads Quod 


non habuit nec tenuit ad Firmam contra for- 


61 


Hammond qui 


tam v. Taylor, 


Hard. 231. 
2 Rol. Ab. 633. 


nam Statuti. Upon this iſſue joined, the 


defendant may give in evidence, that it was 


for the maintenance of his houſe, according 


to the proviſo of the Erne for s is not 
againſt the ſtatute. ; 
But upon an information on 5 Ei 6. c. 


ther there be a ſufficient authority given, is 


| 2Rol. Ab. 683. 
14. againſt- ingrofling, the defendant on the 
general iſſue, cannot give in evidence a li- 
cence of three juſtices of peace, according 
to the proviſo in the ſtatute, becauſe whe- 


matter of law, and therefore ought to be 


pleaded, and cannot be n in enen 
Vide ſupra. 
A ſaving proviſo may be given in evi- 
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party be within the proviſo, he is not guilty 


on the body of the act en which the action 


18 founded. 


G L. E. 10. 

Tri. per pais 

232. v. 1. Stra. 
446. B. N. P. 
225. 


B. N. P. 22 5. 


Ca. * 2 16. 


0 .) Farther as to what is — a of atts 
A parliament. 7 


of general acts of pp the printed 
ſtatute 3 is evidence; not that the printed 
ſtatutes are perfect and authentic copies of 
the records themſelves; but every perſon is 
ſuppoſed to know the law, and therefore the 
printed ſtatutes are allowed to be evidence, 
becauſe they are the hints of that which is 
fuppoſed to be lodged in every man's mind 
already. 


But in private acts of 3 the 
printed ſtatute book is not evidence, though 


reduced into the ſame volume with the ge- 
neral ſtatutes; but the party ought to have 


a copy compared with the parliament roll; 
for private ſtatutes do not concern the king- 


dom in general, and therefore no man is 
underſtood to be poſſeſſed of them, as they 
are of thoſe general laws which are ſet up 
as the regulation of their own actions, and 
conſequently the private ſtatutes are no inti- 
mation to what is already known, but they 


are the rules that relate to the private for- 


tune of this or that particular man, which no 


one elſe is under any obligation to under- 
ſtand or take notice of, and therefore they 


ought to be proved with the ſame preciſion 


as che copies of all other records, for they are 


not conſidered as already lodged in the minds 
of the people. 


- However, a private act of parliamerit in 
. that concerns a whole country, as the 


act 


* — 


3 
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j act of Bedford levels, for rebuilding Tiverton, "Th 
| Sc. may be given in evidence without com- I. 
paring it with the record. And theſe things Gooaright v. nt 
f are the rather admitted, becauſe they gain ine, M 7. Mo. 
J 8 ſome authority from being printed by the B. N. p. 226. = 
| King's printer; and, beſides, from the noto- Wt 
riety of the ſubject of them, they are ſuppoſed . 
1 not to be wholly unknown. And for this WW 
1 reaſon printed copies of other things of as 18h 
f public a nature have been admitted in evi- 1 
8 dence without being compared with the ori- * 
E ginal: as the printed proclamation for a peace Ca. k. B. 216, 9 
"> was admitted to be read without being exa- +. 
18 mined by the record in Chancery. Sed qu. 1 
d and if evidence, whether it ſhould not be 1 
| proved to have been printed by the King's. ' 
16 printer? 19 4 | 
h 15 | | 
2 (d.) General rules concerning actions upon | 
q e e enn, onal . | 
* 4 | ER : s del! 
g- By 31 El. c. 5. it is enacted, that all ac- B. N. P. 234. |. 
8 tions, Sc. brought for any forfeiture upon il: 
cy any penal ſtatute made or to be made, where- | 
Pp by the forfeiture is limited to the King, ſhall 
nd be brought within two years: and all actions 
di- upon any penal ſtatute, the benefit whereof is 
V limited to the King and to the proſecutor, 
* ſhall be brought within one year. 1 15 
no And in default of ſuch purſuit, then the 
er- ſame to be brought for the King at any time 
ae within two years after that year ended. And 
10n if any ſuit upon any penal ſtatute made or to 
are be made, except the ſtatute of fillage, ſhall 
nds be brought after the time in that behalf 
8.5 before limited, the fame ſhall be void and of 
in none effect. 5 
the 0 
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4 Mod. 144. | 


I Show, 353. 


Noy. 71. 


Carth. 232. 


Ld, Ray m. 78. 


Lookup Who, 
&c. v. Sir T. 
Frederick, 

Mic. 6 G. 3. 


Car ch. 232. 


Morris and 
Harwood, 


Mic. 3 G. Jo 


nonſuited, 


INTRODUCTION, 

Upon this ſtatute it hath been holden, 

1. That if any offence eee by any 
penal ſtatute be alſo an offence at common 
law, the proſecution of it as an offence at 
common law is not reſtrained by this act. 

2. That the defendant may take advan- 
tage of this ſtatute on the general iſſue, and 
need not plead it. 6 

3. That the party grieved is not within 
this ſtatute, but may ſue as before : but 


guere, where the ſuit is firſt given to the 


party grieved, and then to the common in- 


former ? | 
On a caſe reſerved it appeared that an 


action of debt was brought on 9 An. c. 14. 
by a common informer againſt Sir T. F. for 


winning 525 J. of G. L. at cards. The 


money was loſt and paid 11 March, 1757, 
and the original not ſued out till Michaelmas, 
1762. The court of C. B. held it a caſe 
within 31 El. though the action given in the 
firſt inſtance to the party grieved, and after- 
ward to the common informer, for himſelf 
and the poor of the pariſh : for ſuch action 
would have been within the ff. 7 H. 8. and 
31 El. was made to narrow the time given by 
that ſtatute, and therefore could never mean 


to leave any actions unreſtrained in time; the 


latter part of the clauſe muſt therefore be con- 
{trued to extend to them. 

It has been determined that ſuing out a 
latitat within the year, is a ſufficient com- 
mencement of the ſuit to fave the limitation 


of time: but if the writ was not ſued out till 


after the year, though by relation it would 
be within the time, the plaintiff ought to be 


. . 


INTRODUCTION, 


If two actions are commenced, upon a penal Combe v. Pit, 
ſtatute, founded upon proceſs teſted the ſame 3 Burr. 1423. 


day, and one action pleaded in abatement of the 
other, the real day of ſuing forth each proceſs 
(though out of term) may be ſhewn in pleading. 

By 21 Fac. 1. c. 4. all offences againſt 
penal ſtatutes, for which any common in- 
former may ground an action, Sc. before 
juſtices of aſſize, c. (except offences con- 
TE. reculancy or maintenance of the 


King's cuſtoms, or tranſporting gold and 


filver, ammunition or wool, Sc.). ſhall be 
commenced, ſued, tried, recovered and de- 
termined by. action, &c. before the juſtices of 
aſſize, Sc. or before juſtices of the county, 
Sc. and the like proceſs in every popular 
action, Fc. ſhall be, as in actions of treſpaſs, 


vi et armis at common law, and in all ſuits 


on penal ſtatutes, the offence ſhall be laid in 
the proper county; and if on the general iſſue 
the offence be not proved in the ſame county, 
in which it is laid, the defendant ſhall be 
found Not Guilty. 

In the conſtruction of this act it Jah been 
holden, that it. does not extend to any offence 


created fince that ſtatute, but that where a 


ſubſequent ſtatute gives an action of debt 
or other remedy for the recovery of a penalty 
in any court of record generally, it ſo far 
impliedly repeals 21 Jac. 1. However, the 


offence muſt be laid within the proper county. 


This ſtatute gives no new juriſdiction to the 
courts therein mentioned ; therefore ſuits for 
ſuch offences, over which they had not any ju- 
riſdiction before the ſtatute, muſt be brought 
in the courts of Meſtminſter. ET. 

." IC by the act creating the penalty, it 


$ ko be recoyered by bill, plaint, or informa- 
Vor. . F tion 


Hick's Caſe, 
Salk. 372. 


Carth * 465. 
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tion in any. of the King's courts of record, 

and no mention made of the quarter ſeſſions 
or aſſizes, the 21 Fac. 1. does not extend to 
it; for the act never meant to give a juriſ- 
diction to the quarter ſeſſions or 4 80 where 
they had none before. 

Ste. 103, Therefore it was holden that a an information 
did not lie at the aſſizes for non- reſidence, 
the penalty (by 21 H. 8.) being recoverable 
by bill, plaint, or information in the King's 
courts. | 

In the caſe of the K. v. Martel, M. 25. 

Car. 2. in an information on the 5 Eliz. it 

was holden, that it lay not originally in K. B. 
becauſe the 21 Fac. 1. hath negative words, 

but that if it be began originally below, the 

party may remove it by certiorari if he will, 

and give jurifdiction to that court, for it is a 
ſtatute for the eaſe of the ee but the 

King cannot remove it. 

1 Show. 354. No ſuit by a party grieved is akin the 
| reſtraint. of the ſtatute. | 
By 18 Eliz. c. 5. no informer ſhall a 

pound. or agree with any that Mall offend 
againſt any pena] ſtatute for an offence com- 
mitted, but after anſwer made in court to the 
ſuit, nor after anſwer but by conſent of the 

court. This ends . only to common in- 


| formers. _ | 
Hat; 3 It extends as well to ſubſequent" penal 
ſtatutes, as to thoſe which were in being when 
it was made. | 
Maggs and Ellis, By chat ſtatute hs common es muſt 


B. Nos 196. fue in proper perſon, or by his 1 ; 
therefore an infant cannot be 4 common in 

former, for he muſt ſue by guardian. 
_\_ e e A common informer cannot ſue far a ack 
| Tr. C. l. N than the ſtatute gives if he de, 
| my 2 though 


treble value. 


| though he have a verdict, judgment will be 


arreſted. Ex. gr. If a common informer 
were to ſue for the ſingle value of money 
won at play, where 9 An. c. 14. gives the 


In an action on a penal ſtatute, it was spieler v. Ro- 
moved by the defendant that the plaintiff berts, E: 12 G, 
ſhould give ſecurity to pay the coſts, upon 
affidavit that he was a poor man. But the 
court refuſed the motion, 70 the * - 
havi ven him power to fue, it is a debt 
— "AP but if 1 appeared that the ac- 
tion was brought in a feigned name, they 
would oblige the real profecutor to give ſe- 
curity. Query, If the court would ſuffer the 
action to proceed? i 

The court will, on motion, give the de- aer and 
fendant liberty to pay the penalty into court, Kine, Tr. 31. 
with coſts. . TE? 
Wherever the action is founded on a penal Heu. 218. 
ſtatute, Not guilty, or Mil debet, are good 

lens; BS VVV 

If a defendant would plead a recovery in ren and 
another action for the ſame offence in bar, he 3 
muſt take care to ſet put in his plea, that 
the plaintiff in the other action had prioricy 
of ſuit; if he de not, his plea on dæmurrer 


will be bad; but the record of a recovery in 


another action cannot be given in evidence 
on Nil debgt.; for if it be pleaded, the plain- 
tiff might reply uu tiel record, or that it was ,,.. 3 
a recovery by fraud to defeat a real proſecu- Stra. 137. 
tor, which he cannot be prepared to ſhew on? 4. 
„ © 74S -. | 

Lhe proviſo in the Oxford act, 16 and 17 $ua v. Ed- 
Car. 2. c. 8. that that act ſhall not extend to menten han- 
any action, or information, on any penal ſta- ä 
tute, muſt be underſtood of popular actions 
. 2 and 


14. 
Wi. 
15 
TT 
* 
4.5 
1 
wy 
18 
16 
1 
29 
* 
+ 
3% 
wit. 
. 
＋ 
N. 
"+ 
%; 
i 
** 
.. 4 
* 
13. 
1 v 4 
1 
1 
1 
+ BE 4 
1 » 4 
1 
3 A 
„ 
1 
* 
4 Y 
— 
9 4% 
15 
[IE + 
9 
1 
5 
4 
| 
l 
1 
N 
3897 
_ "$FY 
4 4 
W- 
: Fe 
"= © 
'V 
»$: 
7 SB 
" Fa 
>, Li 
= 
UN - 
oh * 
+384 
1 
1 
1 
+ 
4 
1 
13 
, : 7 fi 
: yy 
C1 77 
1 
HH 
1 
Kia 
elf 
1 
1% 
1 #42 
[5 
Jt 
1 
91 
wh 
* 2 
r 
N. 
«Ei * 
1 
1 
=. 
1 
AY 
1 
1 
44Q 
8 
o Kb 
mi 
1 
1 
1 
p 
Ws +; 
g * 
72 
Fs 
1 
' , 
i 
8 
# 
1 4 
: ot 
Þ} 
* 
1 
1 
1 q 
8 
1 
11 1 
49 
: 43 
_ 1 
j 199 
1 
EY 
. 
* 
- 


— 72 & 47 > = — 4 
r 0 a a. a 2 4. __ . 
. ESTAS Ia ——. . 


= 


* ; 
rr 2 n 
NA 7 8 r g 
P IIOELIN aw Fg * . e "524 
\ 3 . wy = _ Sees rel 
: „P 


— p—— — —— err — A IE OR OTITIS 


Stra. 108 5. 


Lut. 1 548. 


Lut. f 548, 
2 Inſt. 200. 


Lut. 1 548. 


Reg. 73. Lut. 


1548. 


INTRODUCTION. 


and informations, and not of remedies given 
by ſtatute to the parties grieved. 

The act of 24 G. 2. c. 18. (reciting that 
by the 4 and 5 Ann. it was enacted, that 
every venire facias ſhould be awarded out of 


the body of the county, with a proviſo, that 


it ſhould not extend to any action or in- 
formation upon any penal ſtatute, and that 
the proviſo had been found inconvenient, 
enacts, that every venire facias for the trial 
of any iſſue in any action or information 
upon any penal ſtatutes, ſhall be awarded of 


the body of the Proper county, where ſuch 


iſſue is triable. 


If che defendant plead a prior recovery, 


and the plaintiff reply per fraudem, and ſuch 
recovery be found to be fraudulent, the de- 
fendant is liable to two years ä 
if 4 H. Te c. 20. 


* 


ce e.) When a flatute hat be recited. 


| If an action lies for an offence at common 
law, and a ſtatute is made againſt the ſame 
offence, if the action is brought upon the 


ſtatute, it muſt be recited; otherwiſe it does 
not appear whether the action be vpon the 


ſtatute, or at common law. 


As in an action upon the ſtat. A. 3 Ed. 
I. c. 20. de malefactoribus in parcis. 
In an action upon the ſtat. 5 R. 2. and 


8 FH. 6. for a forcible entry or 3 | 


So, If a ſtatute make a new offence, which 


was not ſo by the common-law, the ſtatute 


muſt be recited. As, in waſt againſt tenant 


for life or 2 


(g Whes 


caſes. 
80 
ſcand, 
recite 
In 
need 
So 
ment! 
50 
dains 
need 
So 
ſtatut 
ſtatut 


nerall 
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Cf.) When a fatute need not be recited, 


But if a ſtatute extend a remedy, which wh $3. v. 85, 
was at common law in ſome particulars, it * 
need not be recited, 

As in waſt againſt a tenant in dower or Reg. 73. 
guardian, the ſtatute need not be recited, for t. 1548. 
there was a prohibition of waft againſt them 
at common law. 

So in debt by an executor, or adminiſtrator Lut, 1548. 
de bonis aſportatis, &c. the ſtatute is not re- 
cited, for debt lay at common law in other 
caſes. 

So in an action upon the SF. 2 R. 2.5. de R. 2 Mod. gg. 
ſcandalis Magnatum, the ſtatute need not be 
reid 

In an afj/e for tithes, the St. 32 H. 8. 7. py. 85. a. b. 
need not be recited. 

So the title, or preamble, need not by Mod, Ca. 62. 
mentioned. | SRO 

So where a ſtatute gives a writ, and or- Bro. Parl. 75. 
dains the certain form of the writ, the ſtatute Lat. 1548: 
need not be recited. 

So if the action be not founded upon a Lut, 1033. 
ſtatute directly, but upon a collateral fact, the 
ſtatute need not be recited : as in a guare im- 
pedit b 1 the King upon a ſimoniacal contract, 
the St. 21 Eliz. 6. need not be recited. 

When a ſtatute need not be recited, it is 2% f 292, 
ſufficient if the plaintiff in his declaration 1 S4l. 272. 
ſhews his cafe to be within the purview of 
the ſtatute, and concludes contra forman 
Statuti. 

If he mis-recite the beginning of the ſta- Sem). Cro. Car. 
tute, and conclude contra formam fratuts Se- 888 
nerally, it will be good. 

3 If 
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Lut. 212. 


R. Vel. 116. 


Fel. 116, 


I N TAO PV T Tro. 


If it be founded upon ſeveral ſtatutes, 
contra formam ſtatuti, it is bad. . 
So, contra formam ſtatutorum, where it is 
founded only upon one. i 

But where an offetice is prohibited by ſe. 


veral ſtatutes,” if only one is the foundation 


R. 3. Lev. 6 


R. 2. Bul. 26. 


I Sal. 212. 


R. 1 Sal. 212, 


x Com. D. 2 50. 


- &emb, Cro. Car. 


232. 


of the action, and the others are explana- 
tory, it is ſufficient to ſay, contra 7 Axia 
atuti, 28 in an action againſt an hundred. 

In an information for 20 J. per menſem for 
not going to church; for ſeveral ſtatutes require 
the reſorting to church, but the ſt. 23 Elia. 
only gives the 201. per menſem. 

If there be debt by an aſſignee for a 
debt to a bankrupt, Vlgore ſtatuti is ſuffi- 
cient, f . 

So, if a declaration conclude contra forman 


ſtatuti, where there is no ſtatute in the caſe, 


it will be ſurpluſage. | 

If a declaration concludes ſo, where there 
are ſeveral cauſes of action, and only part 
within a ſtatute, the words, contra forman 


ſatuti, ſhall be applied only to that part. 


(Z.) How a ftatate ſhall be recited. 


If an act of parliament be recited or plead- 
ed, the day, year, and place of making it 
muit be ſhewn. Sed qu, if the day is ne- 

If the plea miſtake the day of the com- 
mencement, or concluſion of the parliament, 


It will be bad. 


R, x Lev, 296. 


Though it be in a private act, and u 
tiel record is not pleaded; for the court er 


_ officio will take notice of the commencement, 


prorogation, and every ſeſſton of — 
5 | an 


Alixabethæ, and was prorogued ad ofavium 
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and conſequently, (if they are ee that 

there is no ſuch act. 

And, if the ſeſſion was held by proro- 2 Cro, 111. 
gation, the ſhorteſt and ſureſt way of plead- . 1409. 
ing is, ad N tonem parliament. tent. ſuch a 

day and year, in ſuch a place. 


For, if the parliament commenced quinto N 
2. CIO, 111. 
139. 


Elia. and then the act paſſed, if it be plead- Cont. Dy. 95. a. 


ed, ad parliamentum tentum octave Eliz. uu 
19 bad; 


So, where the parliament was ſummoned R. Dy. 203 a. 
23 Jan. 1 Eliz. and then prorogued to 25 


Jan. if it be pleaded, that by a ſtatute in 
parliamento inchoat. 23 Jan. et tunc prorogat. 


uſque 25 Fan. edit. it is bad; for the par- 
liament did not commence till 25 Jan. 

So, if it be pleaded, by a ſtatute made R. M. zes. 
2 Nov. 2 & 3 Ed. 6. it is bad; for the ſame 
day cannot be in two years. Why, therefore, 
mention the day? vide poſt. 

So, if a ſtatute be . to have been K. 3. Lev. 33. 
made 29 Eliz, where the parliament com- Vid Tat. 1117. 
menced 28 Eliz. it will be bad. Or, at a 
ſeſſion 18 Feb. 14 Car. where the prorogation 
was to 18 Feb. 15 Car. Semb. Ray, 191. 

So, if a declaration be upon a general ſta- Sar. 42. 
tute, and conclude contra formam ſtatuti, 
made 2 H. 8. where it was made in another 
reign, or in another year of che ſame king, 
it will be bad. 

It is ſufficient that ſo much of a ſtatute 0 Pl. Com, 
is recited, as concerns the matter in queſtion; ** * 
and- therefore, if it be ſaid, inter alia enatta- 
tum fuit, it is well, | 

If the party recite ſo ouch of a ſtatute * PO08 


males for him; it is ſufficient, though he R. 2 Gro, 139 
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omit a proviſo, or other clauſe, that makes 
againſt him. HIS 203-7231 30 4 
R. Lut. 146. If, in the recital of a ſtatute there be a 
Vice lupta. material variance, it is bad; as if the time 
or place of the making of it be miſtaken. 
R. Cro, El. 96, If it be recited in conjunctive words, where 
5 it is in disjunctive. | 
R. Mod. Ca.62, If the party recite the title of an act, and 
3. 2 Sal. oog. jt be mis-recited, though the recital was not 
neceſſary. oP | | 
R. 2 Cre. 133. So, it he recite the ſt. 5 El. of perjury, 
guod quilibet, &c. admitteret et forisfaceret, 
Sc. for amitteret. 
R. Cro, El. 697. If in a recital of the Kut. 8 H. 6. 9. 
if any feoffment or diſcontinuance thereof 
2 Bul. 47. „.. be made, thereof, be omitted. But a ſmall 
or immaterial variance does not prejudice. 


R. Cro. Car. As if an act ſay, if a recovery be in 

523• aliquibus Curiis; and it 1s recited, in aligud 
Curid. | 

Lut, 140. 


So, where it is a material yariance from 
a general ſtatute, 1f the declaration conclude 
contra formam ſtatuti in hujuſmodi caſu edit, 
and not contra formam ſtatuti prædict, it is 
well. FP 
K. 1 Brownl, So, if the defendant juſtify by force of a 
22 general act, and conclude, contra formam ſt a- 
tuti b Eliz. where it was temp. Ed. 6. it will 
be good. . 
Per Shute. Sav, 820, if the declaration miſtake the day 
20 or year of the ſtatute. Sed qu. vide ante. 
R. 2 Cro, 139. 80, if a ſtatute miſrecited in the com- 
mencement, Sc. be admitted by the plea, 
Sc. it ſhall not afterwards be aſſigned for 


error. 


Wendham v. 'N- 1 | 3 2 
Palgrave, M. A miſtake in the commencement of the par 


6 G. ert. 352. liament is cured by concluding contra formam 
Su. 212. ftatutt in eo caſu edit. et provis, 


_ Plea 
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Plea of an act of inſolvency of 2 G. 2 5 id 

whereas the parliament began I / George, held 6 G. 2. Fort. 9 

naught. | 3724 i 

ne - Plea of an act of 8 & 9 J. bad; it Nutr. v. Sted- 1 

man, H. 8 G. 1 

muſt be of the 870 year, in which the ſeſſion 2 Fat 746 1 

re began. 4 1 

ad „ $2] Ofother RrcorDs, Ge. of various A 

ot kinds generally; and of ſome we not if 

of record, ſuch as i 

V. Letters patent, ' 

et,  Fudgments,” # 

Grants, 1 

9. Convittions, | IF 

of Commiſſions, oy 

all Eons, | 

Recoveries generally, 9 

in Pope's Bull, 1 

ud Exemplification of Aeli, ty Wh 

The King's Licence, 1 5 

m Mrits, 7 

de Copies of Indiftments, | 74: 

it, Condemnation in the Admiralty cr, 15 

18 Copy of Copyholader's Admittance, Fi 1 

Aue, Se. 1 

3 : 1 
2 Rxconps are ht. | 


(A) Under Seal, and 

(B) Not under Seal. 

Thoſe under ſeal are called Exenplifcatios 
of which more hereafter. 


Un 
ot N CONSIDERATIONS, 
or | | 
We ſhall jr /# conſider, | 

ar- DI.] V pat may be given in evidence. 
am 2 J What ſhall be ſufficient proof. 

3-] What proof is not /ufficient, 
ea (I.) hat 
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..) What may be given in evidence. 


3 Com. Dig. Letters patent may be produced in evi- 
18985 "dence. A fine or common recovery. A judg- 
ment, ſtatute,” recognizance, or other matter 
n | | 


Hard. 18. A judgment and recovery in Wales, in a 
* Quod Vw... 
4 Inft, 29. Letters patent of land in a county palatine 


under the ſeal of the dutchy. _ 

3 Com. P. 279. So, the Pope's bull. TE 
And by 29 Car. 2. 8. a grant of aug- 

mentation to a vicarage, regiſtered, exa- 

mined, and atteſted by the biſhop, Cc. is a 
record. RE — 
Gibſon v9 But no record of a criminal conviction 
M*Carty at the . . : ; e: . 
Gitings after Can be given in evidence in a civil ſuit, for 


8 it might have been on the evidence of a party 
9. G. 2. s RS 1 

B. K. H. 311. intereſted in the civil ſuit. 2 

Ibid. Therefore, if A. convicted of forging a 

4 note from B. to himſelf,” ſues for other notes 

from B. to his inteſtate, and reads a depo- 

ſition of a dead witneſs to prove B.'s owning 

the notes in queſtion, and the ſame witnels 

has ſworn to B.'s owning the forged note, 

yet the record of conviction for forgery can- 


not be read, but the forged note may, and 


the marks of forgery ſhewn. 15 
Tooker v. D. A commiſſion of inquiry under the Ex- 
30. G. 2.  Chequerſeal, and an inquiſition taken thereon, 


z Burr, 146. is admiſſible; but it is not concluſive evidence 
of lands having been part of a priory, though 

the party to the ſuit was not a party under 

the commiſſion. 5 


x 
4 


(2.) L bai 


of 
CL 


Hat 
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62.) Vbat ſhall be ſufficient proof. 
If a record itſelf be produced, it ſhall 3 Com. Dis. 7. 


be read without other proof. So /etters patent 
under _ great ſeal ſhall be read without 


other þ So by the ff. 3. (or 3 & 4) 


Ed. 65 N ge 13 El. 6. patentees, and all 
claiming under them, may make title, &c. 


by ſhewing the exemplification or conſtat of the 
roll, 


And theſe ſtatutes extend to all the King's R. 5. co. 53s 


patents which concern land, privilege, or other 
thing, granted to a ſubject, corporation, or 


any other. 
So the chirograph of a fine is ſufficient, PI, Com. 409 · b. 
without other proof. 
Or the exemplification of a fine. 3 Com.Dig.280, 
So the exemplification of a common recovery wid. 
under ſeal is ſufficient, without more. 
So an exemplification of a recovery in an Hard. 120. per 
inferior court of record, under the town ſeal, 4g, 11 
where the records are conſumed. 9 
So an exemplification of a recovery in an- R. 1. Mes. 12. 
is demejne, being old, if the records are 
Jo | 
And, by the |, 27 El. 9. the cxemplifi- 
cation of a recovery in Wales, or a county 
palatine, ſhall be of the fame validity to all 
intents, as the original record. 
So an 3 arc of any record, under 10 Co. 93. 4. 
the great ſeal, or ſeal of che court, is ſuffi- 
cient. 
So an exemplification of a record in Wales, Semb. Hard, 


or a county palatine, under the ſeal of che 
court there. 


So 
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R. Hard. 118. 


Kempton v. 
Croſs. | 
P. 8. G. 2. 
B. R. H. 108. 


Barn es 449. 


10 Co. 92. b. 


2 Rol. 678. J. 45. 


R. Hard. 119. 


2 Cro. 455 Lut. 
1g. 1 Mod. 


117. 


1 Vent. 257. 


K. Hard. 323. 


1 Sal. 285. 


R. Hard. 32 3. 


R. Hard. 323. 


. 


1 Vent. 257. 
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So an exemplification of the Pope's Bull, 
under the ſeal of the biſhop, ſhall be al- 
lowed. 

An exemplification under the archbiſhop's 
ſeal of adminiſtration, with the will annexed, 
is good evidence, though it only recites 
the fact, and ſets our the will in hec verba. 

The Poſtea i in a former action produced by 
the aſſociate, is ſufficient to prove that ſuch 
action was tried, and referred. _ 

So a record may be proved by a copy, 
examined with the original; for a raſure or 
interlineation ſhall not be preſumed. 

Though it be a record in Wales, Cc. it 
may be proved by an examined copy. 

So a copy of a common recovery is ſuffi- 
cient, without proving a tenant to ee 
cipe; for it ſhall be intended well ſuffered, 
if che contrary does not appear. 

Though it be a recovery of a reverſi ion, if 
it be antient, and the poſſeſſion accordingly; 
for a ſurrender ſhall be intended. 

So, if a record be loſt, or conſumed by 
fire, it may be proved by collateral evi- 
dence; as, in ejectient for a rectory to which 
a recuſant preſented, the record of conviction 
being burnt, may be proved by the eſtreats in 
the Excheguer. 


So, it appropriation or not, be the iſſue, the 


King's licence being loſt, may be proved by 


other evidence; for it is not directly the 
point in iſſue. 

So, in trover, if A feri facias, or venditioni 
exponas, Ic. be loſt. | 
So a recovery in antient demeſne, being loſt, 
and the roll not found, may be. proved by 
witneſſes, where the poſſeſſion has 9 ac- 
- eordingly, 

80 


ſigned by the ſteward. 44. 


INTRODUCTION, 477 
So a record may be explained by wit- Pl. Com. 85. b. 
neſſes; as what manor, perſon, c. was in- 

tended, where there are ſeveral of the ſame 

name. 


An officer may be examined as to the Leighton v. 
condition, but not as to the matter of a re- {'ehton, M. 6, 


G. Str. 210. 
cord. 
The printed babies examined. with the Rex. v. Jene 
parliament roll. | | 8 7 8. 
446. 
A copy of an award, the original being loſt Robinſon v. 
in a mail robbed. Davies, T. 8. 


G. Str. 526. 
If two are indicted and acquitted, and copy Jordan v. Lewis, 


M. 
of indifment granted to one only, the other Str. . 
may read it in evidence in an action for ma- | 


licious proſecution. 


If the acts of condemnation of a ſhip, in an Bliedftyn v. 
admiralty court abroad, are loſt at ſea, parol og 5. B. N. E. 
evidence ſhall not be allowed of the reaſons 304. 
of condemnation, what was loſt ma only 
copy of evidence. 

If an original xote is loſt, and a copy of- Cooder v. Lake, 
fered in evidence, the court muſt firſt be 4 _ i 
ſatisfied of the genuineneſs of the original. 

The copy of a copybolder s admittance of Dean of Ely v. 
30 years ſtanding 1s evidence, though it e 
"If the patron's name in an 71ſtitution 1s By. Meath v. 
left blank in the Biſhop's regiſter, parol F. l. G.. 
evidence may be admitted to prove 0 was 1 Will. 215. 


Patron K. on error from Ireland. 


(3. ) V, bat is not 2 gran. 


But, regularly, a record is of ſo high a 10 Co. 92. b. 
nature, that it cannot be proved, but by the 


record itſelf, or an exemplification, « or copy 


thereof. 


The 
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3 Com. Dig. 


281. 


Hard. 324. 


Hard. 120. 


R. Hard. 32 5. 


3 Com, Di, 287. : 


R. Fe Mod. 211. 


G. . K. bs. 


ſuppoſed mare able to examine, and more 
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The whole record, which concertis the 
matter in queſtion, ought to be produced, 
Evidence to prove a record, which is loſt 
or conſumed, - ought to be full and co- 
t. 
And therefore, a warrant for a diem clau- 
fit extremum, and an entry in the dockegt- 
boo x 1 15 not ſufficient proof of ſuch Writ, 
So an eftreat in the Exchequer, and an in- 
quiſition upon it, is no proof of a convifien, 
where the eſtreat ſuppoſes it at the ſame 
aſſiſes at which the preſentment of recuſancy 
was made; for by the ſt. 23 El. 1 & 29 
El. 6. proclamation JSall be at the aſſiſes, 
when indicted, for the defendant to render 
himſelf bebre the next aſſiſes, and there- 
fore he cannot be convicted at the ſame 
aſſiſes. 
H a recovery of a reverſion was ſuffered 
but 10 or 12 years paſt, a ſurrender to 
make a tenant to the precaipe ought to be 
So, if there be probable evidence of an 
eſtate for life in eſſe in another, 5 4 leaſe or 
mortgage by him. 
As to beds, nonſuits, & c. we ſhall treat 
of them hereafter, | | 
We now return to EXEMPLIFICATIONS, 0 | 
firſt thoſe under ea); they are of better cre- 
dit than any ſworn copy; for the courts of 
juſtice that put their ſeals to the copy, are 


exact and critical in their examinations than 
any other perſon is or. can be, and beſides,” 
there is more credit to be given to their ſeal, 
than to the teſtimony of any private parion; 
and therefore we are ſurer of a fair and 
te& copy, when it comes atteſted under her 
ſea 


INTRODUCTION. 79 


ſeal, than if it was a copy ſworn to by any 
private Fer. | 3 


ny ) of Aae 5 they are vue fi 


Wo es 1 Under the broad. -Jeal, 
* 8 
Fe Unger the ſeal of the court. 


(1. ) Under the broad-ſeal ; ſuch exempli- 2 Sid. 146. 
fications are of themſelves records of the 


greateſt validity, and to which the ju 0 ought 


to give credit, under the penalty of an at- 


taint, for there is more faith due to the 
ſolemn atteſtations of public authority, than 


to any other tranſaction whatever, and there- 


fore a falſification in ſuch caſe is high- 


treaſon 
When a record is exemplified under the ; lat. 173 


greal-ſeal, it muſt either be a record of the 


court of Chancery, or be ſent for into the 
Chancery by a certiorari, which court is the 
centre of all the courts, and from thence a 
copy is received under the atteftation of the 


great-ſeal; for in the firſt diſtribution of the 


courts, the Chancery held the broad-ſeal, from 


- whence the authority for all proceedings iſſued, 


and choſe proceedings cannot be copied under 

the great ſcal, unleſs they come into the court 

_ that ſeal is lodged. 

But if the exemplifications under the broad- ObjeRion. 

ſeal are the higheſt evidence of which the 

nature of the thing is capable, then why are 

any proofs admitted but thoſe? ſince, ac- 
cording to the principal rule in relation to 
evidence, the higheſt evidence the nature of 


the "Bing is capable If, as reguied.. -.: 
| | When 
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Anſwer. | When e ſay the law requires the higheſt evi- 
i | dence of which the nature of the thing is ca- 
pable, i it is not to be underſtood that in every 
caſe there muſt be all that force and atteſta- 
tion that by any poſſibility might have been 
obtained to prove a fact, Sc. and that no- 
thing leſs than the higheſt aſſurance poſſible, 
ſhould be given in evidence to prove any 
matter in queſtion ; to ſtrain the rule to that 
heighth, would be to create an endleſs charge 
and perplexity, for there are almoſt infinite 
degrees of probability, one below the other ; 

and if nothing but matters of the higheſt 
aſſurance may be given in evidence, the way 
of illuſtration of right would be the moſt 
troubleſome and expenſive that can be ima- 
gined; as, for inſtance, no verbal contract 


carries with it greater credibility, and conſe- 
quently an unwritten contract would not be 
the greateſt aſſurance of which the nature of 
the thing is capable; ſo a contract atteſted by 
two witneſſes gains more credit than a contract 
atteſted by one only ; and, therefore, by the ſame 
reaſon the teſtimony of one witneſs would not 
be good proof of a contract; and all theſe are 
plainly as good reaſonings, as to ſay that the 
ſworn copy. of a record ought not to be ad- 
mitted, becauſe a copy under the broad ſeal 
18 ſtronger evidence. But the true meaning 
of the rule of law, which requires the greateſt 
evidence whereof the nature of the thing is 
capable, 1 is this, that no ſuch evidence ſhall be 
brought which er natura rei, ſuppoſes ſtill 
- greater evidence behind in the party's own 
poſſeſſion and power; for ſuch evidence is 
altogether inſufficient, and does not prove any 
thing, as it carries a preſumption with it, 
contrary 


could be proved, becauſe a written contract 


© ye. 0 


IN TRGDVUOCT TO x. 


contrary to the intent for which it was pra- 
duced ; becauſe, if the other greater evidence 
did not make againſt the party, why did he 
not produce it to the court? As if a man 
offers a copy of a deed or will, where he 
ought to produce the original, this carries a 
preſumption with it that there is —— 
more in the deed or will that makes again 
the party, otherwiſe he would have produced 
It: and therefore the proof of a copy in this 
caſe is not evidence, and cannot poſſibly eb 
any thing in a court of juſtice. 

When a record is exemplified, the whole 
muſt be exemplified ; for the conſtruction 
muſt be taken from the view of the W 
matter taken together. 

(2.) The ſecond ſort of copies under Real, 
are exemplifications under the ſeal of the court, 
and theſe are of higher credit than a ſworn 
copy, for the reaſons formerly given. 

Fbeſe exemplifications, and all others un- 
der ſeal, ſhall be delivered to the jury to be 
taken with them, but ſworn copies ſhall not “, 
the origin was in the court of Chancery. 
The invention of ſealing was firſt introduced 
jnſtead of coins, and from thence it began to 
be made uſe of by way of atteſtation ; and, 
following the King's example, it began to be 
uſed in all the courts of juſtice tor the at- 
teſtation of their tranſactions; afterwards it 
was uſed by private lords of manors, for the 
authenticating of their grants, and for tickets 


Sz Hi 


3 Inſt, 173. 


2 Sid, 145. 

G. L. E. 17. 

* Query, If no: 
intitled to every 


thing given in 
evidence? 


inſtead of pieces of money; from hence im- 


preſſions were deviſed with the diſtinction of 
arms * and of families; theſe were perfectly 
known in the neighbourhood, and therefore 
are always delivered to the view of the. jury, 


and the jury are allowed to carry them away 
YOL: bs 


with 


As to arms, 
Vide 1 Sid. 
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with them, as the acts of the moſt remarkable 
ſolemnity, that the moſt ſolemn acts may make 
the laſt impreſſion. 

Another reaſon why matters under ſeal ſhall 
be delivered to the jury is, becauſe theſe things, 
that are gencrally of higher or at leaſt of equal 
credit with matters ſworn viva voce, would 
not yet be underſtood ſo well upon the hear- 
ing, as the evidence viva voce may upon the 
examination, where the jury have the liberty 
to put what queſtion they pleaſe; and therefore 
matters under ſeal are carried away by the 
jury, to be inſpected and conſidered, that 
things. of greater credit may be equally under- 
ſtood, with other matters that carry leſs autho- 

| rity. (4 
G.L.E. 18,19. But the chirograph . a fine, a ſworn copy 
Sid. 143. or any other writing, though it may be given 
* Query as be- in evidence, yet it ſhall not“ be delivered to 
fore? If this 35 the jury, for theſe have no intrinſic credit in 


3 themſelbes, and the jury of themſelves are not 
e 7 ſuppoſed to take notice of them, as they have 
not any credit, but what they derive from 

ſomething elſe, viz. from the oath of the per- 

ſon who atteſts them, or from ſome preſump- 

tion in their favor, ſo that they receive their 

credit from ſome act in court, but do not carry 

» They fre- it along with them, and therefore cannot“ be 
gent d cen. removed out of court, with the jury; but 
e ee things under ſeal are ſuppoſed to have an in- 


proved, they de- trinſic credit; from the impreſſion of the ſig- 
ſerve complete nature, they are ſuppoſe d to be known to the 


credit, and it 


may be often- jury in ſome meaſure, and therefore are very 


times neceſſary 1 
Ro non conveniently lodged. in their poſſeſſion. to dil- 


ike them, and cern of them; but as to writings that are zot 


give them far- 


give Mien ez, Under ſeal, the] jury can make no diſcernment 
tion, than they * nr dun; but their credit muſt u ariſe 
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from fome act in court, and therefore they could in court, 
cannot be put in the power of the jury. eee, 
reaſoning in the text is Gilbert's; aud therefore it is preſerved: Vide luft a. 


(. Of Seals Public and Private, 


| _-; Here a diſtinction is to be made between G. L. E. 19. 
5 ſeals. of public and /eals of private credit, i 
= for ſeals of public credit are full evidence in : 

themſelves, without any oath made; but ſeals 
of private credit are not evidence, without. an 
oath--concurring to their credibility: Seals of 
public eredit are the ſeals of the Kingz;and of 
his public courts of juſtice; time out of mind: 
thele courts make a part of the law: and 
conſtitution of the kingdom, and have their 
ſanction in that immemorial uſage, Which is 
the foundation of the common ax 
Now the ſeals of theſe eourts are part of the 
conſtitution: of the cpurts themſel ves and 
conſequently, the courts and the ſeals of theſe 
courts, are ſuppoſed to be known to every 
one; ſince they were equally intitled to that 
ſuppoſal, as any other cuſtom or law whatfo- 
Nera rm STC oe on 1-0 Ie Meß 
So the ſeal of a court created by act of par , sid. 246. 
hament, is of full credit without further atteſ- 
tation, for an act of parliament is of the ſame 
notoriety with the common law, and therefore 
the court and the ſeals thereby created, are 
ſuppoſed univerſally known to every one. But Quzre? 
the ſeals of private courts, or of private per- 
ſons, are not full evidence by themſelves, 
without an oath concurring to their credibj- 
lity#, for it is not poſſible to ſuppole theſe ſeals . vntes an- 
to be univerſally known, and conſequently bene es 38 
they ought to be atteſted by ſomething elſe, 
i. e. by the oath of ſome that en 
| 2 0 


of them; for what is not of itſelf known, muſt 
be made known aliunde; and when theſe ſeals 


are thus atteſted, they ought to be delivered 


into the jury, becauſe, though part of their 
credit ariſes from the oath, that gives an ac- 
count of their ſealing, yet another part of their 
credit ariſes from a diſtinction of their own 
impreſſion; for antiently every family had its 
own proper ſeal, as it is now in corporations: 


by this they diſtinguiſhed their manner of 
contracting one from the other, and by falſe 
impreſſions of the ſeals they diſcovered a 


counterfeit contract, and therefore it was not 
the oath, but the impreſſion of the ſeal accom- 
panying it, that made up the mans and credit 
of the inſtrument. _ 

But ſince in private contracts, che distinction 
of ſealing is, in general, worn out of uſe, and 
men uſually ſeal with any impreſſion that 
comes to hand, to be ſure there muſt be evi- 
dence of putting the ſeal, becauſe at this day 
httle- can be diſcovered from the bare impreſ- 
fion; beſides, ſince the witneſſes names are in- 
ſerted in the contract, unleſs they appear to 
prove it, there 1s not the utmoſt evidence of 


which the nature of the thing is capable, for 


their not appearing is a preſumption that 
they! never were privy to any ſuch — R 
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5) of Delivering Exemplifications of Depo- 
—— » fitions in Equity to the Fury. 5 


p Fw oc 
n EXE MPLIFICATIONS of depoſitions 2 Rol. Ab. 687. 
8 in equity, ſhall be delivered to the jury, if _ rang 
LL the party be dead, and theſe exemplifications 
f are under the great ſeal; and although the 
e exemplification comprehends the teſtimony of 

a ſome that are living, as well 'as of others that 
t are dead, yet it ſhall be delivered to the jury, 
= becauſe when the witneſſes are dead, their de- 
it poſitions are the greateſt evidence of which 

| the nature of the thing is capable, and equal 
n to evidence viva voce, therefore they ought to 
d de as carefully conſidered and examined, as 
at viva voce evidence, which cannot eaſily be 
1 done, unleſs the jury take them; for the bare 
y reading of them in court is not likely to 
1 make the ſame impreſſion; beſides, this evidence 
n does not derive any credibility from any act of 
to the niſi prius court, but they have it intrinſically 
of in themſelves, from the ſelf- evidence of their 
or own ſeals; and therefore, wherever they are 
at removed, they remain the ſame ; but if ſome 
n. of the witneſſes are living, it 1s not the higheſt 2 Stra. 920. 
evidence. | | 
2 (B.) Another ſort of copies are thoſe that 

are not under ſeal, and theſe are of two ſorts, 
[1.] Sworn Copies, and 
[ 2.] Office Copies. | 
[1]. Of ſworn copies. Theſe muſt be of 

Of the records brought into court in parchment, 


and not of a judgment in paper, ſigned by the 
T maſter, 


1 Vent. 257. 
Styl. Pr. Reg. 
205. 

1 Mod. 117. 

1 Salk. 285. 

G. L. E. 20, 21. 


Carvin, Dig. 292. 


3 Mod. 117. 


1 Vent. 257. | 


Ibid, 


Tri. per Pais 
166. | 


3 Inſt. 173; 


INTRODUCTION, 


maſter, though upon ſuch judgment you may 
take out execution; for it does not become a 
permanent matter, mo it be delivered into 
court, and there fixed as memarandums ox rolls 
of that court; and until it be a roll of that 
court it is transferrable any where, and ſo doth 
not come under the reaſon of law, that pert 
mits us to giye a cop in evidence, 
Where a record is loſt, a copy of it may be | 
read, without ſwearing it a uue copy, for the 
record, is in the cuſtody. of the law, and not of 
the party, and 8 if loſt, there ought to 
be no injury 463108 ng to the party's private 
right, and conſe queatly if it be loſt, the copy 
muſt be adrian without ſwearing to any 
examination of it, ſince, there is nothing with 
which the copy can be compared, and. there, 
fore it muſt he preſumed true without exami- 
nation. Sed, J? for when the copy was 
made, it might have been examined ? 
ut in ſuch caſcs as theſe, the inſtruments 
be, according to. the rules, required by 
= civil, lay: viz, they muſt be weiufate 
temporis aut judiciarid cognitione roborata, 
The, copy of a decree of tithes in London, 
has been _— given in evidence without 
proving it a true, cop becauſe. the original 
was . | 
So a recovery of lands i in antient demeſue was 
given in evidence, where the original was Joſt, 
ws, poſſeſſion had. gon 4 long time accord- 
ng to the recovery. 
ben a man gives in evidence che ſworn 
copy of a record, he muſt give the whole 
copy of the record! in evidence, for the pre- 
cedent and ſubſequent words and ſentence may 
vary the whole, 155 and import of the thing 
produced, and, SE it Wie another face; and 
therefore 


INN NO DUE FT ON. 
therefore ſo much at leaſt ought to be pro- 
duced as concerns the matter in queſtion. | 


-4if 2] of | Office Copies. Theſe may be 


given in evidence. Here the difference is to 


be taken between a copy authenticated by a 


perſon truſted to that purpoſe, for there that 


copy is evidence; and a copy given out by an 
officer of the court, who is not truſted to that 
pur poſe, for that is not evidence, without 
proving it actually examined. The reaſon of 
the difference is, that where the law hath ap- 


pointed any perſon, for any purpoſe, the law 


muſt truſt him as far as he acts under the au- 
thority which the law hath lodged in him; 
otherwiſe it would be to give credit to another 
officer, and not to him at the ſame time. 


Therefore the chirograph of a fine is evidence d. L. F. 24. 
to all perſons of ſuch a fine, for the chirographer 


is appointed to give out copies of thoſe agree- 
ments between the parties, which are lodged 
of record, and therefore his copy muſt be 
admitted as evidence, without further diſ- 


So where a deed is inrolled, the indorſe- 


ment of that inrollment is evidence, without 


further proof of the deed, becauſe the officer 
is intruſted to authenticate ſuch deeds by in- 


rollment; and when ſuch officer indorſeth, that 


he hath done it purſuant to the law, the law 


Idid. 


which entruſted him with the authority of 


doing it, ought to give credit to what he has 
one. ee = 
But if an officer of the court, who is not in- 
truſted to that purpoſe, makes out a copy, 
the party ought to prove it examined; the 
reaſon is, becauſe being no part of his office, 
he is but a private man, and a private man's 
„%%%ͤ»ͤ;ͤ fr o 4 meer 
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meer writing, or word, ought not to be cre- 
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dited, without his oath. VS 

ze Þ herefore i it is not enough to give i in evi- 
dence a copy of a judgment, though it be in- 
dorſed to have been examined by the clerk of 


the treaſury, becauſe it is not part of the office 


of ſuch clerk; for he is only intruſted to keep 
the records, "A the benefit of all men's peru- 


ſal, and not to make out copies of:them: 


© if e dend inrolledbeidoft;”.antbiithe 
clerk makes out a copy of the inrollment only, 


this is no evidence, without proving it ex- 


amined, becauſe the clerk is intruſted to 
authenticate the deed itſelf by inrollment, and 


not to give out copies of the dnrgliment: of the 


deed. 


As to the office copies of depoſitions, hive 
are evidence in Chancery, but not at common 
law, without examination with the roll; for 


the court of chancery hath for convenience, 
allowed its office copies to be evidence in its 


own court, and hath impowered the officers to 
make out ſuch copies as ſhould be evidence; 
but the particular rules of that court are not 


taken notice of by: the courts of common 


law. * 3 2 


Where a fine pot ar as is to be a 
bar to a ſtranger, there the proclamations muſt 


be examined with the roll; for although the 


chirographer is authoriſed by the common law 
to make out copies for the parties of the fine 
itſelf, yet he is not appointed by the ſtature, to 
copy the proclamations, and therefore his in- 
dorſement on the back of the fine is not 
binding. 

Having thus ſhewn how the record is to be 
given in eyidence, by proving a copy, we 
muſt in the next place ſee in what man- 

ner, 


INTRODUETION, 


ner; and in what caſes, they 0 ought to be 
evidence. 

And here in the firſt place, it is generally 

| true; that when a record is pleaded, and ap- 

in the allegations, it muſt be tried on 

the iſſue, nul tiel record; but where the iſſue 
is upon à fall, the record may be I in evi- 
dence to ſupport that fa. | 
When the iſſue is nul tiel record, the 18090 vpn 22. 
muſt be brought ſub pede /igill; ; but where the 
record is offered ro a jury, any of the fore- 
mentioned copies are evidence. 

But to this rule there is an exception, chat 2 Sid. 140. 
wha the record is inducement, and not the 
giſt of the action, there it is not of itſelf 
traverſable, but muſt be given in evidence on 

the trial of the action, = nothing can be of 
itfelf traverſable, that doth not make a full end 
of the matter in queſtion, _ 

When any perſon produces a oben it muſt G. L. E. 27, 
be fo much at leaſt as concerns the matter in 166. 
queſtion, for it is no evidence, unleſs you ſhew 3 Ind. 173. 
the whole import of the matter; for the prece- 7, 
ding or following words may give it quite ano- 
ther face. Query, If the whole record guy 
not ' fo be wg ek come ? Fiae n. 
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[ 3.] 4520 cer t. 70 bar Eutails. 
21 

WW HERE * recovery is antient, you 1250 
not prove any ſeiſin in the tenant to the 
præcipe, via otherwiſe it 1s in a modern reco- 
very ; for in an antient recovery, the prefump- 
vide infraat the tion is for the recoveror; for the recoveror ſhall 
MT kr ſuppoſed to be ſeiſed at the time of the 
recovery, fince he hath been ſeiſed ever fince; 
but in a modern recovery, the ſeiſin muſt 
be proved; for the præcipe doth not lie 
againſt the perſon that is ſeiſed of the free- 
| bold, and ſo the recovery wants a foun- 
dation, becauſe the action is not proſecuted 
againſt the. tenant of the freehold. Vide 

117 Ya, © 
| vent. 257. Tenant for life, the and in fee, and 
bog wi he in the remainder in fee, ſuffers a com- 
; mon recovery, with ſingle voucher, and this 
recovery is antient; the court will preſume 
a ſurrender of the tenant; becauſe, when 
there hath been a conſtant enjoyment under 
that recovery, it ſhall be ſuppoſed to have 
had a lawful foundation, for unleſs. there 
had been a lawful tenant to the precipe, 
it muſt be ſuppoſed, that it would have 
been controverted and overthrown. , Vide 

infra. 

1 Vent. 257. But if there be tenant for life, the re- 
mainder in fee, and he in remainder ſuffer 
a common recovery, with ſingle voucher, 
and this recovery is modern, the record 
will not give a title, for the freehold is in 
the tenant for life, and the præcipe ought to 
be brought againſt him; and ſo there is no 
lawful action commenced. Vile infra. 1 


G. L. E. 27. 
1 Mod. 117. 


er 


de 


11S 
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If there be tenant for lite, with remainder Moor. 256. 


jn tail, and they both join in a common re- n, 


2 Rol. Ab, 395. 
covery with ſingle voucher, this will not bar Piggot on recge 


the tail, becauſe the remainder man is not n 
tenant to the precipe; and in this caſe the 
præcipe is brought againſt them both as joint- 
tenants, and he in remainder hath no im- 
mediate eſtate of freehold in him, and the 
remainder man is not bound by the reco- 
very had againſt the tenant for life, unleſs 
he comes in upon the i prayer, though 


the remainder. is turned to a right, by ſuch 


recovery. 
But if there be tenant for life, the re- 2 Rol. Ab. 396, 


mainder in tail, and they ſuffer a recovery, 


and come in as vouchees on the double 
voucher, then he in remainder is barred, 
becauſe he in remainder is as properly called 
in as youchee, as if he had been called in 
on the aid Prayer of tenant for life, and 
when he takes up the defence, and makes 
default, he muſt be barred by the dns 
ment, as. for the want of a. title appearing 

for where any perſon. is properly in court, 
and doth not defend his title, he is as pro- 
perly barred, as he who hath no title at all ; 

and when tenant in tail is barred for want of 


title, the iſſue can never aſter recover in his 


formedon, 

Now, by ſtatute, recoveries are good with- 14 C. 2. e. 20, 
out ſurrender of leſſee for life. 

Purchaſers in poſſeſſion after 20 years, 40.5 4: 
may give evidence of recovery, by the deed 
creating the tenant to the præcipe. 

After 20 years a recovery is good, though 14. 5, 


deed loſt, &c. 


A deed, &c. executed the ſame term, is 14. $6. 
good to wake a tenant to the præcipe. 


2 [4.] Of 
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Lewis and 
Clerges, Term. 
Paſch. 1700. 
Trial at bar, 
. Lo . 29s 


Lewis and 
Clerges. 


INTRODUCTION: 


14 o7 ende Nanſuits, &: c. and evidence 
5 e W al, : 


IF a | ocrdif be” had on this e r ind 
between the /ame parties, it may be given 


in evidence, though the trial was not had 


for the ſame lands; the verdict in ſuch caſes 
being very ſtrong evidence, becauſe what 


twelve men have already thought of the fa#, 


may be ſuppoſed fit to direct the determina- 


tion of the preſent jury; for to go contrary 
to what a former jury have decided, in rela- 
tion to any fact, is to arraign the honeſty 


and ſincerity of their judgment; and there 
is that credit to be given to twelve men of 


the country, diſcerning of any fact upon 
their oaths, that no ſecond jury ought rafbly 
to depart from their judgment; their ver- 


| dict alſo further ſtands in credit, becauſe the 


jury muſt be ſuppoſed honeſt men, and 


men of clear reputation, their verdict not 


having been attainted by the _ againſt 
whom it was given. 
But then the verdict ought to be between 


the ſame parties, becauſe otherwife, a man 


would be bound by a deciſion, where he had 


not had the liberty to croſs-examine, and 
nothing can be more contrary to natural 
juſtice, than that any one ſhould be injured 
by a determination that he was not at li- 


berty to controvert; for that is to ſet up a 
deciſion unexamined, in prejudice of a cauſe 


that is under examination; beſides, one that 


is not party to the trial, has no redreſs for 


Fe injury, if the verdict were falſe, for he 


cannot 


Cal 


| Huff, with the proof by him given, ſhall be 


1 N RODUCTION, 93 


canhot have an attaint, and therefore ought 
not to be injured by the verdict. Nor « can be 


move far « a new trial. 


But it is not neceſſary that the verdict Lewis and 
ſhould be in relation to the Jane land, for it Clerges. 


Vide 1 Str. 308. 


is only ſet up to prove the point in queſtion; 2 Su. 1151. 
ahd if the verdict ariſe upon the ſame 
gueſtion, then it is no doubt good evidence, 
tor every matter is evidence, that amounts 
to the proof of the point in queſtion. 

So a verdict in another action for the 3 3 com. Dig. 
cauſe, ſhall be allowed in evidence, between 287, 


Ta Jame parties. 


Though judgment was afterwards arreſted 2 Rol. 46. 


for want of fo 


So it ſhall 3 6 he Wat 4 8 Dig. 
was for one, —— whom any of the preſent 
parties claim. 

So a verdict for or againſt A leſſee, mall Appin wo 
be evidence for-or againſt him in reverfion. ee ee 

So a verdict: for him in remainder ſhall k. 3 w. 3. 
be evidence for a ſubſequent remainder- 
in the ſame deed; for though he does not 
claim under him for whom the verdict was 
n yet he claims by the ſame deed. 


Judgment of ouſter againſt bailiffs of a Rex v. Hebden, 
corporation, is good evidence againſt one 5, &: = 


tra. 1109, 


making title as elected under their n 
ſhip. 


A verdicd for or againſt a plaintiff with 3 Com. Dig. 


281. per Holt 


proof of the evidence by him given, ſhall at Guildhall. 


be evidence in an action by another againſt . 

him, for the Same thing: As, in an action 

by a common carrier for goods delivered by 
aſtake, a verdict for or againſt the plain- 


evidence i in an action by the owner againſt the 
carrier ng the ſame goods. 


So 


B. R. 
man, Ld. Ray. 730. 
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94 ü N ARO BUTTON 
3 Com. Dig. 80 a nonſuit, with Proof of evidence then 


3 2 given, ſhall be allowed as evidence againſt 
c. Sr | him in another args by _ _ 6 40A 


3 Com. Dig. 80, if the zury a are Aged and aftehivards 
. diſcharged: before the verdict given and re- 
Ls. corded, it ſhall be allowed for evidence, that 
the jury were agreed, in che caſe of a common 
perſon. Sed %? 
Jones v. White, Whether the coroner's Mug might be read 
0. Sir. 68. as evidence againſt the executrix, to whoſe 
advantage it was, dubitatur. Parker, C. J. 
and ee Fb- =”_ e Fo and Rn, J. 
con. 
„ inquiſition poſt mortem, gaverſed, and 
Q. Bis. G08, trial thereon, though voidable, is evidence. 
Neal v. Wileing, A ſpecial verdict, to which defendant was 
img 24% Su. c party, given in a cauſe in which the 
Ppremiſſes in queſtion were recovered on a 
general verdict, and the ſpecial verdict re- 
lated to other premiſſes, ſhall not be allowed 
as evidence, even of a pedigree. 
— 4 If a verdi be offered in evidence, it 
ae. ' ought to be proved by an exemplification of 
the verdict, and judgment upon lt. 
ae mens i Us evidence of the verdict, 
Str. 166 üg © a copy of the final judgment; for 
judgment might have been arreſted, or a new 
trial granted. 
ra k. 0. In an action of treſpaſs, che indiẽtment 
{ne 385. fox the ſame treſpaſs, and verdict for the fame 
treſpaſs, ſhall not be given in evidence, if 
the indictment be only found on the party's 
own oath; for if the party's oath' be no evi- 
dence in his own cauſe (which it certainly 
is not) then cannot the verdict which is 
founded only on the party's owfi' oath be any 
evidence; for what cannot be evidence di- 
rectly 


1 N T R ODU C 7 I ON, 


rectly, cannot 
circuitʒ. 
But where 


can this app 
evidence? 
Let others h 


be made evidence by any ſuch 


Query, If this ob- 


vidence, 
becaule 


* 


the verdict on the indictment 0. L. Ek. ;. 
is founded on other evidence, beſides the 
party's own oath, the verdi&t may be given 
in evidence; for in ſuch caſe, the verdict 
ſeems to be under the ſame general rule with Phieps, 1700. 
all others, and there the judgment of twelve 

men on the fa#, ought to ſway in deter- 
mination of the ſame fad, whether the ver- 

dict be on indictment or action; but yet it 

may be objected, that the fact might find objet. 
credit from the party's own oath, which ought 

not to ſupport the action, and fince the evi- 

dence is. ſo intermixed, that it doth not ap- 

pear on what it was founded, the verdict 
cannot be produced in corroboration of the 
evidence on the action. 
jection is not a good ane! 
It is true, this doth in 
force of ſuch evidence; for as (when a ver- 
dict is produced in evidence) it may be an- 
ſwered, that it did not ariſe from the merits 
of the cauſe, but from ſome formal defect of 
the proof, and that makes it no evidence 
towards gaining the point in queſtion; ſo a 
verdict may be diminiſhed in point of autho- 
rity, by ſhewing that it was in part founded 
on the oath of the party intereſted in the 
action; and the jury are to reſpect it no far- 
ther than as they preſume it given, and ſup- 
ported by the credit of other witneſſes who 
are not concerned in the cauſe. Query, How 
ear to the court, withaut viva voce 


This is the 


practice, ex re- 


latione Mr. 


art take | Anſwer. 
p ke off the 8 


ave ſaid, the verdi given on 24 ObjeQion. 


the indictment cannot be given in e 0. L. E. 32, 
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decauſe on that proſecution, the party cannot 


attaint the jury, as he may, if injured | in a 
civil action, ideo quære! 

In an appeal, the verdict on the indictment 
cannot be given in evidence; for where the 
life of a man is concerned, the jury muſt 
weigh and conſider it from the evidence 
then offered, and not from any precedent gf 
what was formerly done by others; as, in 
the caſe of blood it ſeems inconvenient and 
dangerous, that the determination ſhould be 
governed by any thing out of the evidence, 
eſpecially ſince by the policy of the common 
law, there could not be a double trial, and one 
acquittal was always 2 bar to another. 

Now when the ſtatute of Hen. 7. altered 
that, and made the indictment cotemporary 
with the appeal, it never intended they ſhould 
have any relation to each other. 

A verdidt in a criminal cale, r he 
matter was capital, was refuſed to be received 
in evidence in a civil caſe; as where the 
father was acquitted on an indictment for 
having two wives, this could not be given in 
evidence in a civil caſe, where the validity of 
the ſecond marriage was controverted ; the 
reaſon ſeems to be, becauſe much leſs evidence 
is neceſſary to maintain an action than to 
attaint a criminal, and therefore his ac- 
quittal was no argument that the fact was not 
true. EN 

If a verdi# be given + the Aa dat 
on the /ame point, though another party were 
plaintiff, yer in ſome caſes it may be given 
in evidence; as if there be a trial of title be- 
t ween A. lefſce of E. and B. and afterwards 
there be a trial of the ſame title between C. 
leſſee of E. and B.; C. may give the verdict 

38 ” | found 


INTRODUCTION. 


found. againſt B. in evidence upon the trial 

between him and B. for this wWas the ſenſe of a 

former jury on the fact. | 

If an egjeftment is brought againſt ſeveral 3 Mod. 14 

; perſons, and there be a verdict againſt one, | 
that verdict cannot be given in evidence 

againſt the reſt, for it is the party only 

againſt whom the verdict is given, that, can 
have relief by attaint, in as much as the reſt are 
not prejudiced; and they ſhall not be injured by 
a verdict they had not power to controvert. 

If a man has two wives, and be thereof 3 Moe, 164. 
convicted, and dies, and the ſecond wife 
claims dower, the verdict and conviction can- 
not be given in evidence, but in this caſe 
the writ muſt go to the biſhop ; for whether 
the marriage be lawful or not, is the point in 
controverſy, and that is of eccleſiaſtical juriſdic- 
tion, and is not to be decided at common law. 

But the verdict may be made an exhibit in 0. L. B. 34. 
the cauſe before the biſhop, to induce him to 
believe there was a former marriage. 

However, this rule of giving verdicts in Lord Howard 
evidence on the ſame point, is to be taken guin 1700 _ 
with great reſtriction; for nobody can take Hard, 472+ 
benefit by a verdict, that would not have been 
prejudiced by it, had it gone contrary ; and 
therefore if a termor for years had recovered 
againſt B. the reverſioner might give ſuch 
verdict in evidence, for B, has no prejudice, 
becauſe he hath the liberty to crols-examine 
the witneſſes, and to attaint the jury ; and it is 
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PA fit the reverſioner ſhould make uſe of the ver- 
Eee dict, and have benefit by it, fince he had been 
be- difpoſſeſſed by the verdict, if it had gone 
ade againſt the termor, and therefore he may 
wrt offer it in evidence. So if there be tenant 
gi for life, che reverſion in fee, and B. bring an 
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Hard . 472 . 
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ejectment againſt the tenant for life, and a 
verdict is given for the deſendant, it ſeems 
that the reverſioner may give this in evidence 
againſt B. becauſe he would have been pre- 


judiced in caſe B. had recovered, as his rever- 


ſion would have been turned to A naked right 
in him. Quære et vid. infra. 

But a perſon that is not prejudiced by 2 
verdict can never give it in evidence, though 
his title turns upon the ſame point; becauſe 
if he be an utter ſtranger to the fact, it is per- 
fectly res nova between him and the defendant ; 
and if it be no-prejudice to the plaintiff, had the 
fate of the verdict been as it would; he can- 
not be entitled to reap a benefit; for it 


would be unequal, that ſince the cauſe is a 


new matter between the parties, that the jury 


| ſhould be ſwayed by any prejudice; for the 


letting in of pre-judgments ſuppoſes that 


the cauſe has been already decided, and 


Hard. 472. 
Ruſhworth, 
Viſeounteſs of 
Pembroke and 
Currier. 


that it is not tried and debated as a et mat- 
ter, but as the effect of ſome litigiouſneſs in 
the defendant that holds out the poſſeſſion, 
when the cauſe has been decided — him; 
_ this prejudice ought not to be. thrown 
him on a new enquity. - 

2 * if A. prefers a bill ncainſ B. and B. 
exhibits his bill, in relation to the ſame mat- 
ter againſt A. and C. and a ttial at law is 


directed, C. cannot give in evidence the 
depoſitions in the cauſe between H. and B. 


but it muſt be tried entirely at Fes nova. |, 


A. leſſee of B. brings an ejectment againſt 


D. and the verdict goes fot” the defendant; 
this may at any time be given in evidence 
againſt B. for the poſſeſſion of B.'s leſſee p 


his own poſſeſſion, in as much - 4s the. leflee 
doth only: tenere in nomine aliens, and B. might | 


in this caſe give 58 ah. ng in evidence, - 
we 


INTRODUCTION 


well as the plaintiff himſelf, and challenges 
might have deen made to the jury for cons 
ſanguinity to B. the reverfioner : therefore; 
fince A. hath the poſſeſſion of B. as his bailiff, 
if there be a verdict againſt that poſſeſſion; 
it muſt conclude B. for he had in this cafe 
liberty to croſs- examine as well as A. himſelf. 
But if there be à recovery againſt tenant for 
life, by verdict, this is not evidence againſt 
the reverſioner, for the tenant for life is ſeiſed 
in his own right, and the poſſeſſion is pro- 
perly his own, and he is at liberty to pray in 
aid of the reverſioner or not, and the rever- 
ſioner cannot poſſibly conttovert the matter 
where ho aid is prayed; for he hath not 
any permiſſion to intereſt himſelf in the con- 
Hovenyl 1&7 5575 . 1325 
In the eaſe of an antient verdict in prohi- 


EL 


Hard. 426. 
per Glyan, 


Per Opini. J. 


zition, where the cuſtom of tithing is fer out, the vier c 
it hath been 4 queſtion whether it might be Rolvend, 


given in evidence againſt another pariſhioner 
that was not party to the verdict, nor had the 
lands in queſtion ; and held by fome that it 
might be given in evidence, becauſe it 
could not be ſuppoſed to have been a con- 


trivanee to alter the cuſtom; as it appeared 


to be äntient, and it ſhewed what was then 
thought to be the cuſto m. 

If a verdict be given againſt 7. S. and then 
judgment arreſted, and then J. S. aliens to 
J. N. it ſeems that the verdict given againſt 


I. S. may be given in evidence againſt 7. . 


for the alienation of 7. S. cannot put J. V. 
Ir a better condition than J. S. was, for the 


ſubſtitute of J. S. ean but ſucceed into his 


ace, and at the time of the alienation, the 


againſt J. S.; and J. S. cannot by alienation 
adden 3 deſtroy 


SP 


G. L. E. 37. 


2 Rol. Ab. 680. 
3 Mod. 142. 


verdict might have been given in evidence 
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2 Rol. Ab. 679, 
p. 10. 

1 Vent. 28. 
Raym. 84. 

2 Stra. 984. 


> Rok Ab. 680, 
Tri. per P As, 
213. 


Qu Te 
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deſtroy the advantage that his adyerſary ought 
to derive from the verdict ; for though J. M. 

had not the liberty to croſs- examine upon his 
title, yet J. S. had, and J. NV. has but His 
title, and therefore could not be ſuppoſed to 
make the fact better on the examination. 

Sed qu. as the judgment was arreſted, of 47 


judgment can be ſaid to exiſt? 


In an information by the attorney general 
for the King, when the jury are ready to give 
a verdi=; , the attorney general may with- 
draw a juror, for this is part of the prero- 
gative, and is in lieu of a nonſuit of the ſub- 
ject; for the King cannot be nonſuited, being 
always in court; and this prerogative ariſes 
from, or is ſounded on, the King's employ- 
ment for the public ſafety ; and "therefore if 
he hath failed in any point of proof, ſo that 
diſadvantage may be expected from the ver- 
dict, it ſhall be at his election, whether he 
will receive the verdict or not ; and therefore, 
in a ſecond information, none of the. firſt j Jury 


ſhall be admitted to give in evidence, that 


they were agreed in their verdict, for ſuch 


evidence would be of the ſame weight, as if 


the verdict had been given, and thereby the 


king would be dupoſſeſſed of the benefit of 


his prerogative. 


But if the King aliens the eſtate on which 
the trial was had, ſo that it comes into private 


hands, there on a ſecond trial between private 
perſons, the agreement of the jury may f be 


grven 1n evidence, for the prerogative is an- 
nexed to the crown, and cannot extend to 


any private perſon „and therefore they take 


»Folt ſays it was the opinion of all the judges of 
England, that it muſt be by conſent. | Carth. 465 


TID. 507, - Fee; 
the 


by a Capias ad ſatisfaciend', and found that 


1 T R o D v c TI ON. | 101 
the eſtate with the diſadvantage of having 3 a 
verdict againſt them. 

But then on ſuch trial they muſt have the z rol, Ab. 679, 
record of the proceedings, on the firſt infor- . 3. 
mation, | becauſe as a verdict cannot be given 
in evidence without the record, which gave 
authority to the jury to proceed, no more 


can they give in evidence the agreement of 


the jury, without the record on which they 

were impanelled, = 
A man has two manors, called Date: and le- 2 Rol. Ab. 676. 

vies a fine of the manor of Dale; circumſtances * 11. 

may be given in evidence to prove which 

manor he intended; for ſince the fine is un- 

certain, as to the identity of the name, it is 

fit that it ſhould be reduced to a certainty by 

proof, that the fine may not loſe the operation 


which the parties intended. 


In plene adminiſtravit an execution exe- At Guildhall, 
cuted, cannot be given in evidence without Mal per Pula 
3 

the judgment, becauſe there does not appear 227. 


to be any authority for ſuch execution, with- 


out the judgment : where the execution is of 


record, and the authority for ſuch execution 
is alſo of record, they muſt both appear to 
the jury, otherwiſe they have not the utmoſt 
evidence of the fact in queſtion. 

Upon plene adminiſtravit, an account given 2 Rol. Ab. 678, 
in to the ordinary, cannot be evidence, nor is Tl. r cy 
it to be any way regarded. N a 

This muſt mean for the defendant ; but ſurely 
it is eyidence for the plaintiff to charge the de- 


| fendant, if it appears that there are aſſets, 


In debt againſt an executor, the defendant G. L. E. 39, 
pleads that the teſtator was taken in execution * 


he was taken in execution on an Alias Capias; 
this 18 well enough, for an alias capias is but 
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IWTRODUCTION:. 


the ſame capias renewed, and doth not differ 
from it in ſubſtance, but in circumſtance 
only, as being the ſecond proceſs of the ſame 
nature; but if they had found that he had 
been taken in execution by a capias pro fine, 
or by a capias utlagatum, this had not main- 
tained the plea, becauſe theſe are not the 
fame ſort of executions with the Ca. Sa. but 
are in their nature diſtinct ; but when the 
Jury find that the party was taken in execu- 
tion upon an alias capias, it ſnall be intended 
upon the ſame judgment, without any aver- 
ment; becauſe the writ exhibited to the court 
ſhall not be intended quite foreign to the 
matter, but ariſing out of it; and therefore it 
mult be intended an alias capias on the ſame 
judgment, otherwiſe there would be no reaſon 
to prefer it as a doubt, for it is out of con- 
troverſy, that a capias upon another judgment 
could not poſſibly maintain the plea. 
Another way of perpetuating the teſtimony 
of a perſon deceaſed, is by giving the verdict 
in evidence, and the oath of oh party de- 
ceaſed : where you give in evidence any mat- 
ter ſworn at a former trial, it muſt be be- 
tween the /ame parties, elſe you deprive your 
adverſary of the liberty of eroſs-examining; 
beſides, otherwiſe, you cannot regularly give 
the verdict in eyidence; and where you cannot 
give the verdict in evidence, you cannot give 
the oath on which it was founded ; and unleſs 
you ſhew there was ſuch a cayſe, you cannot 
ſhew that any perſon was examined in that 
cauſe; and without ſhewing there was a cauſe, 
no man's oath can be given in evidence, in 
as much as that would appear to be a volun- 


tary affidavit, 
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„het a man himſelf that is living has . E. 


ſworn at one trial, can never be given in evi- 


Sherwin and 
Clerges, M. 


dence at another trial to ſupport. him, (though 12 W. z. 


what the witneſs has ſaid in diſcourſe may. be 


given in evidence to fupport him;) —.—5 


the ſame oath at another trial, is not evidence 
of the truth of any man's ſwearing; for if a 
man be of that ill mind to ſwear falſly at one 
hg he may do the fame on the other, from 
the ſame inducements; but what a man ſays 
in diſcourſe, without premeditation or expec- 
tation of the cauſe in queſtion, is good evi- 


dence. to ſupport him; but if a man hath 2 Hawk. P. C. 


hath at another, this is gaod evidence as to 


his Hire. 
Query. A to evidence of a FI ſcourſe ? if 


this is law, I conceive it muſt be upon this 
graund, that the witneſs hath always been 


conſiſtent. 


On an appeal of murder, the appellant 
cannot - give in evidence the indictment, and 


| what 2, perſon deceaſed fwore at the trial; for 
in this caſe, we have already ſhewn that the 


indictment cannot be given in evidence 
againſt the defendant, and conſequently the 
evidence af the deceaſed witneſs on the indict- 
ment cannot be given upon the appeal; be- 


ſides, the appeal is tried as a new cauſe, an 
therefore it is neceſſary. for the . to 


have his accuſers face to face. 
If the indictment be given in evidence for 


che priſoner, and the oath of a perſon deceaſed, 


the account of that oath muſt be upon oath, 


for although there is no reaſon that the indict- 


ment ſhould not be Even 1n evidence for 


{worn at one trial different from what he 430. 


1 Sid. 376. 
2 Hawk. P. . 
430 


the priſoner to prove he was once acquitted 


of the ſame fact, and in favour of life none 
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INTRODUCTION: 


of the evidence ought to be loſt, yet the ac- 
count of that evidence ought to be upon oath, 
for nothing can be given in evidence as an 


— 


oath, but upon at. N e 


8. 1. E. 0. In an information for perjury on a trial in 


Raym. 170. 


what a perſon deceaſed ſwore at the former 


trial in ejectment; and this was allowed to 
be good evidence, becauſe it doth not go to 


the proof of the charge itſelf, that the defen- 


dant ſwore, but only to the falſity. of the fack 


that was ſworn, and it was inſiſted that the 


charge itſelf which conſiſted in the proof, and 


what the defendant ſwore, might be directly 


| proved by ſuch evidence as thedefendant might 


croſs- examine; but the falſity of the fact which 


the defendant: ſwore to, might be made out 
by any other proof, becauſe in ſuch caſe you 


muſt give the verdict in evidence, in as much 


as the cauſe in which the perjury was com- 
mitted, muſt be ſet forth in your information, 
and conſequently be proved on your iſſue; 
and when you have proved that the defendant 


{wore 1n the cauſe, you -may ſhew. the whole 


matter, viz, how his teſtimony ſtood oppoſed . 
by the evidence of the party deceaſed,.. 


— 


ectment, on not guilty, the defendant in- 
ſiſted that what he ſwore was true, and to 
prove the perjury, one was produced to prove 


of 
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W HEN a writ is only inducement to the G. I. k. go. 
Action, the taking out the writ may be 


In an action of treſpaſs. againſt a bailiff C. L. E. zo, 
for taking of goods in execution, the bailiff 
muſt not only give in evidence for his defence 
on not guilty, the judgment ®, but he muſt. 
alſo ſhew the writ of execution, by virtue of Hen l judg- 
which he took the goods; and it is not enough fary; and if a 


juſtification is 


merely to ſhew the ſheriff's warrant on the not neceffary! 


Query, If 


writ, for when the writ of execution is re- 


turned, as it is preſumed to be, imme- 
diately after the execution ſerved, it is of 
record, and a record cannot be proved by 
any thing leſs than itſelf, and the warrant i. e. an authen- 
on the writ is not any proof of the record tie copy. 
itſelf. e 1 e 

In an action brought by an attorney for his G. L. E. 4. 
fees, it is ſufficient to prove the taking out the 5 „ck 
writ, by a warrant made by the coroners, for the 2701. per Gala, 
writ may not be returned of record, and con- 
ſequently 1s not any record; in which caſe 
the warrant made by the coroners is ſufficient, 
to prove a title to his fees, for the attorney 
in this caſe is intitled to his fees, whether the 
writ be returned or not. 

N. B. He ought to have an authority in 
writing from bis client, to ſue or defend. 


- [A.] 
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rA.] I. G OF PUBLIC WRITTEN 
en - Ao 


| Il. OF WRITINGS not of RECORD, 


II. ] Of Decrees in Chancery, 
2. ] Of Bills in Chancery. 
L3.] Of Anſwers in Chancery. 
[A.] Of Depeſitions. 1 
f.] Of Afdavits in Equity and La. 
[6.] Of Proceedings in the Spiritual and 
other Courts. | 
[7.] Of Rolls of Courts, Baron, Sc. 
[8.] Of Regifters, Sc. 
[9] Of the Pope's Licence, and Bull. 
Ic. ] Of Public Books, c. Such as 
Domeſday Bocꝶ. — Books in the Hergld's 
Office. The Navy and other public 
Offices. — Surveys. — Terriers. — Gene- 


ral Hiftory.—And Inventories, Ge, 
taken by Sheriffs. 


General Obſervations, 


r things that ſtand ſecond in G. 1. E. 48. 
point of probability, are all public mat- 
ters which are not of record. 
Thoſe public matters which are xo? of record 
do all come under this general definition: they 
muſt be ſuch matters as have an evidence in 
themſelves, and that do not require an illuſtra- 
tion from any other thing; fuch are tranſactions 
in Chancery; copies of court rolls, &c. and 
the copies of ſuch things may be given in evi- 


dence, 
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dence, 1n as much as there is a plain and cohe- 
rent proof, for the things themſelves are ſup- 
oſed to be ſelf-evident, and conſequently 
en a copy of them is produced upon oath, 
you have a full proof, becauſe you have 
proved upon oath, a matter which when pro- 
duced would carry its own light with it, and 
conſequently would not need any proof. 
Objection. But here it will be objected, 
that this is not the utmoſt evidence of which 
the nature of the thing is capable, for theſe 


teſtimonies themſelves muſt be better chan the 


PROS of them. 


8 To this the anſwer is, that the copy upon 


oath ! is reckoned as an equivalent to the thing 
itſelf; and the teſtimony itſelf muſt not be 
rigidly required, becaule ſince theſe things lie 
for. the public ſatisfaction, every man hath a 
right to their evidence, and they cannot be 
in ſeveral places at the ſame time, and there- 
forethe things themſelves cannot be demanded, 
but only the copies of them. 

The firſt ſort of teſtimonies that are not of 
bord; are the proceedings of the court of 
Chancery on the Engliſh fide. 

N. B. The juriſdiction of the Court of 
Chancery is twofold ; ordinary, according to the 
cuſtom of the common law; extraordinary, 

3 VIZ 
equity. proceedings we are going to treat. 

The reaſon why the proceedings in Chan- 
cery, and the rolls of the court are not records, 
is this, becauſe they are not the precedents of 
Juſtice; for the proceedings in chancery are 
founded only on the circumſtances of each 
private caſe, and they cannot be rules to any 
Weber! z and the r per there is e ern 
| | 1 1 10 ef 


Co. Lit. 260. a. 


as a Court of Equity. It is concerning 
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don 
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equam et bonum, and not ſecundum leges ef 
conſuetudiaes ; and the reaſon why any record 
is of validity and authority is, becauſe it is de- 
clarative of the ſenſe. of the law, and 1 is a me- 
morial of what is the law of the nation: but 
chancery. proceedings. are no memorials of the 
laws of England, becauſe the Chancellor is 
not bound to proceed according to law. 
Now, becauſe theſe ſeveral proceedings are G. L. E. 49. 

not records, they are conſequently not ſuch 
memorials as are lodged inſeparably in any 
certain place, but are transferrable from one 
place to another, and therefore may be them- 


[ 


109 J 


ſelves given in evidence. 


| by.” 


But it is N e to deſcend to particu- 


1 


E ro 1 


[1:] Of Detrees in Chancery. 


i Keb 2. A Detrer in the Court of Chancery or Exche- 
a zuer ſhall be evidence againſt the party, if 
an cettplification of it be produced, under 
the ſeal of the court. 
x Keb. 21, Or a decretal order in paper, with proof of 
the bill and anſwer. 
Cont, x Keb.2z. So, if the bill and atiſwet be recited, it is 


Semb. per 
Trevor at Guild- ſufficient. 
hall. 9 An. inter Wheeler and Lowth. 


Per Cur. Tui. But à decree, @hich Goes not reete the er 
e e e anſwer, ſhall not be allowed. 
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[2:] Of Bills in Chancety. F 


A Bill in Chancery is evidence againſt the O. L. E. 50. 
**' complainant, for the allegations of every 6 © 
man's bill ſhall be ſuppoſed to be true 3 Hor 1 Sid. 221. 
ſhall it be ſuppoſed to be preferred by the 

counſel* or ſolicitor, without the party's privity, 


! 1 - hs Lord 
and therefore is evidence, as to the confeſſion,” mantel, in 


nsfield, in a 

ànd admittance of the truth of any fact; by the ca{c ar nif prius 
. | ſeemed to be of 

party himſelf; and if the counſel hath In- diner et- 


troduced what is not true, the patty may have 119% pecaule of 
his action; but where a bill is exhibited, and geftions of _ 
there are no proceedings upon it, then it ean- „ 


not be given in evidence, unleſs they prove a firoctivns of 


privity in the party, for a man may file a bill cheir clients. 


in another's name to deprive him of his evi- Chan. Csfes 
dence by a fictitious cofffeſſion, and therefore 64, 65. 

a bill filed without any proceedings upon it G. I. E. go 

Nas not the force of evidence, becauſe it is not 
to be ſuppoſed that the party did himſelf file 
the bill, without any proceedings, to bring his 
adverſary to anſwer tuch bill as it would be 
uſeleſs to the party, and therefore muſt be fup- 
poſed rather to be filed by a ſtranger, to do 
him an injury: this is conſidered as ſtanding 
in point of credibility in the ſame circum- 
ſtances as a confeſſion by letter, under the 
party's own hand, where no one ſaw the writ- 

ing of it; though ſome have ranged it in an 


1 Sid, 221. 


inferior degree, becauſe the one is the party's 


own immediate confeſſion, and the other is 


— 


only the counſel's draft; yet it ſeems that an 


allegation in a court of juſtice, which amounts 


ꝛo the confeſſion of a fact, ought to have more 
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weight and authority than any private acknow- 

ledgment. 
If a patron ſues a ſimoniacal bond, and the 
parſon prefers a Bill in Chancery to be re- 
x Sid. 221. lieved, the bill and proceedings upon it ſhall 
- ag and Phi- be given in evidence, on e to de 

. void the parion's living. WL OF 

+ Notwithſtanding our preceding query in 72 
margiaof 111, there are authorities to ſhew that 
x Sid. 221. R. à bill in Chancery, or Exchequer ſhall be evi- 
Ca, Ch. 6s. dence againſt the plaintiff, bel 171 it was 
e exhibited wi his privity. | 
Cz ch. 6. And more eſpecially if there Was an anſwer, 
x'Sid. 221% and other proceeding upon it. | 
3 Com. Dig  - And it hath been held that the proceedings 
254 per upon a bill import prim. facie that it was with 


An, 
. the complainant's privity. 
Dean's. rar The copy of a bill in Chancery wrote e cloſe 
Or 1 3 


1 on treble ſixpenny ſtamps, may be read. 
10. 1173. In the fame caſe, per Lord Mangſeld, an 


cauſe, equivalent to the record: but in another 
court or in another cauſe in the ſame court, the 
* wut be a | 


 office-copy.i is, in the ſame court, and in the ſame, 


aliene 


Vo 


i 


© 98 1 


[3.] Of Anſwers in Chancery, e. 


Ir the bill be evidence againſt the com- d. 22 57, 2 
plainant, much more is the anſwer againſt . 

the pron Ber and carries ſtill a higher weight 

of probability with it, | becauſe this is deli- 

vered in upon oath, and therefore, over and 

above the ſingle confefion;;” it has an autho- 

1 from the ſanction of an oath. 

But when you read an anſwer, the clad Brochman' 7 
muſt be all taken together, and you ſhall not Zyl. per Gold. 
take only what makes againſt the defendant, 2%. 194, 
and leave out what makes for him; for the 5 Mod. 10. 
anſwer is read as the ſenſe of the party him- eg, 's Bt. 
ſelf, and if it is to be taken, vou muſt take 1 it . 
entire and unbroken. 

But an infant's anſwer by his 3 mall 2 Vent. 73. 
never admitted in evidence againſt him on 8 
a trial at law, for the law, has that tenderneſs 3 Williams 237. 
for. the affairs of infants, that it will not ſuffer — 5 
them to be prejudiced by their guardian's 3 Willems 238. 
oath, for the authority the law gives to the 
guardian, is for the infant's benefit, and not 
for his prejudice, and therefore the infant can- 
not be hurt by the guardian's oath. 

We may farther obſerve, that to make an Godb. 126, 
anſwer, by any in Chancery in his own right, 
evidence againſt himſelf, you ſhould prove 


the bill filed. - 


An anſwer to interrogatories, is evidence ;Com. Deg 424 


| aga inſt the party anſwering. 


So an anſwer to a. /ibel in the ſpiritual Per Tracy 6. 
court; for it is tantamount to a confeſſion, n. . Ver. 53+ 
But an anſwer of a truſtee, ſhall not be evi- « Keb, 281, 

dence againſt the ceftuy que truſt. 


Nor : the anſwer of A vendor, againſt AN 1 Sal. 286. 
alienee._ - 55 Mos. Ca. 44. 
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7E ſhall i in the next place treat 15 dio: 
ſitions; and here we muſt firſt confider 
in what rank they ſtand in point of credibi- 
lityz and to elucidate this ſubject it may not 


be improper to give an account of their ori- 


ginal uſe: we certainly received them from 


che civil law; it appears that the parties exhi- 


Dig, Lib. 22. 
Tit. 5. § 3+ de 


Teſt. pag. 278. 


G. L. E. 59. 


bited their interrogatories upon their ſeveral 
allegations, but the witneſſes were N 


examined upon theſe interrogatories, by the 
ſame judge that tryed the cauſe; ſo chat the 
courſe antiently followed among the Romans 
was very different from the modern proceed- 
ings in Chancery, where the ſenſe o the wit- 


neſſes is ſtated by the examiner, on which the 


Chancellor is to judge. 

That this was the antient courſe of the civil 
law, is very plain from Adrian's Epiſtle to 
Varus, the Legatee of Cecilia, Tu maglis ſcire 
potes quanta Hes habenda fit teſtibus, qui & 
cujus dignitatis, & cujus aftimationis ſint, & 
qui ſimpliciten viſi ſint dicere, utrum unum 
eundemgue meditatum ſermonem attulerint, a 
adeoque 5 ex tempore veri ft mmilia 
reſponderint. 

Theſe examinations were firſt rnde pri- 
vately, that the judge might be poſſeſſed of 
the naked fact, and the ſenſe of the wit- 
neſſes was afterwards taken in writing, and 
then publication paſſed, that the judges might, 
if they had not ſufficiently compared and 


_ weighed the examination, have all due aſſiſtance 


from the obſervations of the advocate: as the 
trials of the civil law thus ſtood, when the 


2 judges 


E 14 1 | 


judges viewed the behavior of the witneſſes, 
there was very little difference“ between this #* Only thar 
trial, and that of. a jury, ſave only that trial 3 we 
by jury, is much more ſpeedy, and the evidence Crowns: and ans 
more entire, whillt in the other way the judges a jorets a4 
took up the evidence at one time, and the drawn by ballot, 
| * I | xt, 3 p and that for each 
gloſs. at another, and ſuch breaking of the cauſe; and excep- 
evidence might be dangerovs to a weak judge, 2 « 
who did not duly conſider the ſubject ; befides, taken to them, 
dhe judge nor. being of the neighbourhood, e 
could not ſo eaſily diſtinguiſh the credit of appointed by the 
the witneſſes ; and for this reaſon alſo the trial Sn. 
by jury is preferable to the examination of the 
civil law, when under the beſt regulation. 
And no doubt in our Chancery proceedings, 
the witneſſes were formerly examined by the 
maſters, - who ſat in the court to inform the 
Chancellor of their credibility, 'till cauſes fo 
multiplied, that the maſters were employed 
in other affairs, and therefore the examination 
of witneſſes was leſt to the examiners. 
Doubtleſs the credit of depoſitions ceteris 
paribus falls much below the credibility of a 
preſent examination viva voce, for the ex- vice Intros, 
aminers and commiſſioners in ſuch caſes do 
vften dreſs up ſecret examinations, and give 
them a very different air from what they would 
have if the ſame teſtimony had been plainly 
delivered, under the ftrift and open exami- 
nation of the judge at niſi prius. VE 
But though theſe depoſitions fall ſhort of 
examinations viva voce, yet they ſeem ſuperior. 
to what a witneſs ſaid at a former trial; for 
what is reduced to writing by an officer, ſworn 
to that purpoſe, from the very mouth of the 
witneſs, is of more credit, than what a ſtander- 
by retains in memory; for the images of things 
decay, by the e change of appear- 
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ances ; but what is reduced to writing, con- 
tinues conſtantly the ſame; ſo that we cannot 
be certain on a verbal atteſtation, but that 
| ſome circumſtances of the fact _ be Joſt | in 
the re collection. 

Mr. Juſtice Forte/cue in the Preface: to his 
| | Reports (p- iii.) ſpeaking of the benefit of 
i = trials by juries, and witneſſes examined viva 
Sn | voce, ſays, It is often in experience (as I have 
il 3 myſelf) found that after a matter of fact, 
5 on the written teſtimony of the witneſſes, has 
| | appeared to be one way, on examination of the 
ſame vwitneſſes vivd voce, on a trial at law, 
f | granted in the ſame cauſe, the truth has come 
| out to be clearly the quite contrary. The 
| mien and behavior of a witneſs, his counte- 
| nance, and the paſſions of his mind, often- 
| times diſcover thoſe truths which are never to 
Ml be found out from a dead depoſition. | This 
| rule therefore of determining cauſes by a jury 
if is called, by one of the greateft men of the 
= age he livid in, and alſo Chancellor, viz: Lord 
Il Bacon, the lanthorn of juſtice. We recommend 
* 10 every lawyer to peruſe this preface, not only 
il for the great learning it contains, but that he 

may be convinced how neceſſary a knowledge # 
the Saxon tongue is to gentlemen of the profeſſion. 
We muſt in the next Place ſee in What cales 
depoſh tions may be read. © 
Iſt, They may be read in'a ſult at law be- 
Godb. 326. tween the ſame parties where the witneſſes are 
2 Salk, 286- dead, for if the witneſſes are living, depoſi- 
ge 920. 
Fry & Wood, tions are not the beſt evidence of which the 
i Atk-445- nature of the thing is capable, and therefore 
| cannot be read; but where the witneſs is dead, 
the depoſition is allowed; for as records per- 
petuate the deciſions of law, ſo depoſitions are 
clic only method to PRE the memory of 


1 1 15 7 311558 the 


Carr... 
the fact, a .thikefore they muſt be truſted, 


where the witneſs is not in being. 

adly. Where a witneſs is ſought, and cannot God. 326. 
be found, you may, upon oath of the matter, gr Ee * 8 
uſe his depoſitions ; ; for when it appears by 445. 
oath, that he cannot be found, it is the beft 
evidence that poſſibly can be had of the mat- 
ter; becauſe when a witneſs is ſought, and 
cannot be found, it is juſt the ſame with re- 
ſpect to the party Who wants his evidence, as 
if he was dead. 5 


I Mod. 283, 4. 
Idly. If it be — 8 that a vitneſi was 1M 3% 


ſubpœned, and fell ſick by the way, or that he wood. 1 Atk. 


is not amenable, his depoſition may be allowed 445. 
to be read; for in ſuch caſe the depoſition is 

the beſt evidence that can poſſibly be had, "_ 
that anſwers what the law requires. 


Depoſitions taken thirty years ſince, were Cha. Cas. 73. 


2a to be read in Chancery, though the 
parties were not the ſame, in as much as the 
cauſe related to the ſame land, and the ter- vide infra, 
tenants. were parties to it, and thoſe witneſſes 
were dead, the plaintiff's title not then a 
pearing. And this is an indulgence of the 
Chancery beyond the ſtrict rules "of the com- 
mon law, and is admitted from neceffity, be- 
cauſe evidence ſhould not be loſt; beſides, 
Chancery hath great faith in its own ex- 
aminers (ſuppoſed to be indifferent perſons,) 
who do by themſelves take the fenfe of the 
parties ſo ſtrictly, that by thoſe means the 
depoſitions ſtand the fairer to be read at any 
time. Vide infra. 

Athly. A depoſition cannot abe given in evi- Hard. 472. v. 
dence againſt any perſon that was not party r & infra. 
to the ſult, and the reaſon is, becauſe he had 
not liberty to croſs- examine the witneſſes; and 
it 1s againſt. natural juſtice that a man ſhould 
5 13 be 
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be concluded i in a ed to which her never was 


a party. 
T4ern, vide ſupra Ss A man ſhall never ks advantage 


e of a depoſition, that was not party to 1 


ſuit, for if he cannot be prejudiced by the 
depoſition, he ſhall never recetve any advan- 
tage from it, for this would create the greateſt 
miſchief that could be; as, in ſuch caſe, a 

man that never was party to the proceedings 
in Chancery, might uſe againſt his adverſary 
all the depoſitions that made againſt him, 
and he could not uſe the depoſitions that 
made for him, becauſe the other party not 
being concerned in the ſuit, had not the 
liberty to croſs- examine, and therefore cannot 


be encountered with any depoſitions out of 
the cauſe, . 


Ray. 3356 | _  Gthly, Depoſitions before an anſwer put 
3 Jony 164. in, are not admitted to be read, unleſs the 


defendant appears to be in contempt, for if 
a cauſe doth not appear to be depending, then 
the depoſitions are conſidered as voluntary 
affidavits; tor unleſs a ſuit is ſhewn to be 
commenced, it doth not appear that the ad- 
verſe party hath had liberty to croſs-exa- 
mine; but if the adverſe party hath been in 
contempt, then the depoſitions of the wit- 
neſſes ſhall be admitted, becauſe ir is the 
fault of the objector, that he did not croſs- 
examine the witneſles, as he would not join 
in the examination. 
x Ch. Caf, 175. When the bill is difmiſied, the rule as to 
B be 28 the reading of the depoſitions i is this, where 
Middlezon. the bill is diſmiſſed becauſe the matter is not 
Proper for equity to deerce, yet the depoſi- 
tions as to the fact in the cauſe may be read 
_ afterwards in a new cauſe, between he Same 
Parties; for though the matter is not proper 


for 


[ ng 1 


for equity to dgcree, yet there. was a Cauſe 
properly before the court, as it is proper 


for the juriſdiction of equity to conſider how 
far the law ought to be relaxed, and mo- 


derated; and where there is a eule pro- 
—— 55 before the court, for whomſoever that 


280 be decided, yet the depoſitions in that 
cauſe muſt be e as well as in 
others. 


But if a 110 in equity be diſmiſſed * 
the irregularity of the complainant, the de- 


poſitions in that cauſe can never be read; 
as where a deviſee, on a ſuit pending, ori- 


ginally inſtituted by his deviſor, brings a bill 
of revivor, and ſeveral depoſitions are taken, 


and then the cauſe on the hearing is diſmiſfed, 
becauſe a deviſee claiming as a purchaſer, and 


not by repreſentation cannot bring a bill of 


revivor in this cauſe; and in a new original 


bill exhibited, 
former depoſitions; for in the firſt cauſe, 


the deviſee cannot 0 the 


miſtaking the bill that he ought to have 


brought, there was no complaint before 
the court, ſince the court doth not allow any 


deviſee to complain in that manner, by right 


of repreſentation; and there being no cauſe 


regularly before the court, there could not 


in ſuch caſe be any depoſitions. 


In croſs cauſes in equity, an agreement 


was proved in one of the cauſes, and in that 
_ cauſe it was not fet forth in the allegations 


of the bill or anſwer; in the other caple the 


agreement was ſet forth in the bill, and not 


proved in the cauſe; and an order was ob- 
tained before publication, that the ſame de- 
E ſhould be read in both cauſes; and 


y the better opinion this might be, for ſince 


1 the order was before publication in the ſecond 


4 2 2 eſe, 


1 Cha. Caf. 17 6. 


1 Cha. Caſ. 236. 


'S 120 J 


cauſe, the defendant had liberty to -croſs- 


Hard. 315. 
2 Ion. 164. 
1 Williams, 
414, 415. 

> Williams, 563. 


examine the witneſſes as to any particulars he 
pleaſed, and the ſight of the depoſition was 


to his advantage. 


If a witneſs: be ee & bent ee, wer 


before the coming in of the anſwer, the de- 


fendant not being in contempt, the witneſs 
dies, yet his depoſition ſhall not be read, 


becauſe the oppoſite party had not an op- 
portuity to croſs- examine him, and the rule 
of the common law is ſtrict to this, that no 


evidence ſnall be admitted but what is, or 


2 Ion. 164. 


3 Keb. 3 ts 


Practice of 
Chanc. 7. 


might be, under he: examination of. both 


2 ? ' 
But in fuch. caſes as cheſe, the way is to 


move the Court of Chancery, that ſuch à 
witneſs's depoſitions ſhould | be read; and if 


the. court ſee cauſe, it will be ordered, and 
this order will bind the parties to aſſent to 
the reading of ſuch depoſitions, . though it 
doth not bind the court of ui prius; and 
this is thought - juſt, becauſe the witneſſes 
are examined by the officers. of the court, 


who are ſuppoſed not to favour either party. 


Formerly they did not inroll their bill and 
anſwer, but as it ſeems, the bill was left 
looſe in the office with the clerks, and was 


thereby ſubject to be loſt; and therefore an- 
tient depoſitions may be given in evidence, 


without the bill and anſwer. 


The antient practice was alſo, . to 
publiſh the depoſitions of witneſſes, in perpe- 


tuam rei memoriam, during their life-time, 


becauſe the depoſitions were of no uſe till 
after their death; but this practice was found 
very inconvenient, becauſe witneſſes became 
thereby ſecure in ſwearing whatſoever they 
Ones, in as: much as they. could not be 


proſecuted 


£ 
4: 


T r 
proſecuted for perjury, the effect of their 


— not being known till after their death. 
On an information for perjury the depoſi- 3 Mod. 115, 


tions in Chancery ſigned by the commiſſioners, 


s not ſufficient evidence without proof, that 
the party ſwore them; for there is no proof 
of the identity of the perſon, but by the 
compariſon of hands, which is not ſufficient 


evidence in a criminal caſe, for another 
man might perſonate me, and thereby * 
ject me to the penalty of perjury. Se 2. ? 
on proof of the witneſs's hand- writing. 


117. 


From what has been ſaid, it is evident, Styl. 446. 


that a voluntary affidavit before a maſter in 
Chancery is not evidence between ſtrangers, 
becauſe there is not any croſs- examination, 
ſince it appears that there was not any cauſe 
depending, and therefore ſuch evidence can- 
not, by any means, be admitted. 5 


Depoſitions in Chancery are' not of them- G. L. E. 67. 


ſelves 3 but they are oaths in a court 
of juſtice,” and therefore it ſeems a witneſs 
ſwearing falſely, may be proſecuted, either 
at common law, or upon the ſtatute, be- 
cauſe this is perjury in a court of juſtice. 


A man may alſo be indicted for a falſe : ; Sit. 459 b 


oath in the Eccleftaſtical. Court, or in the. 
county court, at common law, Hut not upon 
the ſtatute, for the ſtatute expreſsly mentions 
that it muſt be a court of record, in which 
the perjury is committed, to become pu- 
niſnable within that law; but a perjury in 
any court that hath authority to examine the 
cauſe in relation to which the perjury is 
committed, may be puniſhed at the common 
law; for it were prepoſterous that authority 
ſhould be given by the law, to a court to 
examine upon oath, and that the law ſhould not 

wi es 


173. 


x Vent. 370. 


1 Mud. 166, 


1 Syd. 454. 
March. 120. 
Styl. 10. 


[ 1221 ä : 


puniſh the violation of that oath; but it ſeems 


if the court: hath not any authority to examine 
the cauſe, then ſuch perjury cannot be pu- 


niſhed, for an oath; taken coram non: Jugice, 


is not an oath in oy for the law! cannot 


take any notice of an oath, but where it 


gives an authority to adminiſter that oath; 
and if there be no lawful power to tender 
an oath, it is but an inſufficient fwearing, 


as an oath not taken by lawful authority, 
muſt be an oath not regarded by the law, 


and therefore not puniſhable, as the lawful 
oath 1s. 


Depoſitions taken in the foiritual court in 


a cauſe relating to lands, cannot be read, 
becauſe they are no oaths at all, in as much 
as the ſpiritual courts have no authority to 


take depoſitions relating to lands; but it 
ſeems they may be read when taken in a cauſe 
in which they have authority, as far as re- 


lates to that caufe, in as much as theſe are 
awful oaths, and a man may be indicted for 
the violation of them, though they be not 
oaths in a court of record. 

A man promiſes that in tend the 
plaintiff would bring two witneſſes to ſwear 


to his debt, before a juſtice of peace, he 


would pay it, and the plaintiff fays that he 
did bring two witneffes; and this oath, 
though extra judicial, and though the juſtice 
had no authority in the matter, was held 2 
good conſideration, for the oath: tending 
a deciſion of the right, was not held to be 


contrary to the law of God, and —— 


the party might aſſume upon that conſi- 


deration; but it is not ſuch an oath as the law 


Tales notice e of, e as perjury 


4 * 
9 A 
« 5 
8 N . 


f 123 1 
A depofltion, regularly taken upon a bill 
Ant anſwer in Chancery, ſhall be evidence 
againſt the party to the fuit, or any who claim 


Ander him, if the bill and anſwer are proved to 
be filed. 


1 Keb. 68 5. * 


4 Mod. 146. 


I Sal. 279. 


3 Though che bill was diſmiſſed for ' want of Ca, Ch. 175. 


equity. , ö 
d if it he pr roved that a bill 3 anſwer 
were filed, by the Six Clerk's Book, by men- 
tioning them in the inrolment of che decree, it 
is is fuficient, though they are now loſt. 

So an oxemplification ot an-antient depofition 
was allowed where the records were burnt, 
though the bill and anſwer were not recited; 

| for chi recital was not uſual before 1630. 
Ualeſs in the caſes before excepted, the 
N depoſitions of a living witneſs ſhall not be read 
though he afterwards becomes intereſted, 
whereby he is diſabled to be a witneſs,* 


Baker v. Lord Fairfox, 
Nor againſt him who i 15. no party to the ſuit, 


| nor claims under one. 

Nor. for a ſtranger, againſt 2 party t to the 
ſuit; for, not being evidence againſt him, it 
5 all not be Ne for him. 

Nor for a ſtranger to the ſuit againſt a a pur- 
| chaſer under the party; though the cauſe there 
. was of the fame nature as now. : 

So if taken ex parte, without anſwer to che 
bill, though the bill was ad examinandum in 
| e rei memoriam. 

- The depoſition of a perſon who was fe 
a witnels, but 1s now become intereſted as exe- 
cutor, and whoſe depoſition was taken after 
making the will, cannot be admitted. 


.Parol evidence ſhall not be admitted to ex- 
plain a as 


Depo- 


per Holt. 7 W. 3. 


R. 5 Mod. 211. 


2 Keb. 31. 


1 Sal. 286. 

* Vide 2 Ver. 700. 
1P. W. 288, &c. 
1 Str. 1 . 
infra. R. 2 An. 
1 Sal. 286. 
Stra. 101. 

Hob. 112. 

2 Rol. 679. J. 35. 


R. Hard. 472. 


Hard. 22. 


2 Ion. 164. 


R. Ray. 336. 

Dub. 1 Sal. 279. 

Sho. 363. 

More v. Ellis 

Freeman. H. 
1725. 

Bunb. 205. 


Wilſon, v. 
Poulter. H. 1. 
G. 2. Str. 794. 


$77 


|| [8 
| \ 
1 


ere 
, —— 
A 2 
Af? * 
9 


8 — 8 D D A a > — 5 Po, a». . — — WS - 
- " 8 —. — x — N * 8 e - pa 4 Z < 
SIC mY - , F is l — —— —— — * 3 . 1 . S. eee 3. DI iis 8 . — ** 
- * , Poe 8 5 LET'S 4 a OY Pas wil; N * . By Sp - n = * * 1 =B TY wes — *" 2 1 2 r = © 1 
r p, 7 Gn of ng: * * - 3 7 Ic Yr oe wy - 5 . a> PE ne Cora ids — — oy — — pa nee 2 — Og: 38 * 
— n Wo — — — 3 — hip 2 — ge — Ew —_— — — we Tx SIS . — - 2 ng. 8 2 1 > I; — . bay 
ny WITS 2g Sore 2 8 . * * - TD 2 592 1 4 p n 5 re * p g =} 
Fa * 2 4 > lo 1 a F - — 2 3 N 1 a — G > 
— * , 1 
— Is s A 2 >. — - : 
—_ ——— — — a = \ 


Wal ws 

* . 
EIS 
nw nt — — 


— 
5 py. — 
A. S & 
* N r 
1 — 1 * 
3 < . 
g "Fo 2 
Toe 


— — TESTES — A EE —— —— 
— — — 2 — — = — eng — — — 
iy * _ 2 — — 2 _ ” — tr = E Ez 5 — — — — — I 5 
II ͤ—ꝛZAͥ—ͥI j ͤ—jöÄ . gs PR CL EL 4 -=ctt'd! 2 
> N p < eos. i 1 Wwe Eons — 82 ty - 2 KAPPA ; as WG 
22 3 2s — 2 re — — 8 0 Ay . A . * 2 
* * 2 5 — * 7 = bi 4 Ot EY — wh #0 Wet I 
PREY — 4 5-0 _ 22 — * 1 : = n 7 I * 1 
3 2 . 2 — IDA ey 1 2 = LE 5 * rer . FE, 8 . 
1 * * oF = 5 r e 2 3 rns, Cl of = _— J n * 4 
ns: 1 Pr 1 PP 3 Cs 3 — — * 5 e 
— Y xs — 8 * — — l 2 _ 


- IT — 
"Chobe of 400 


Benſon v. 
Olive. M, 5 G. 
2 Str. 920. 


Tireman v. 
Henwell, T. 9. 
G. 2. B. R. H. 
306. | 


Barnes 222, 228. 


4 
Depoſition, though taken 50 years before, 
cannot be read without ſome account of the 
witneſs's death; or that he cannot be heard of, 
JJV 


No examination ſhall be read, though 


ſigned by a magiſtrate, unleſs figned by the 
— ee e 
Ihe court will not give leave for witneſſes, 
priſoners in execution, to be examined, and 
their depoſitions read in evidence, without 
W 8 
The queſtion in the caſes in Barnes was, if“ 
the warden could defend himſelf againſt an 
action for an eſcape? It ſeems ſtrange ſuch a 
queſtion ſhould ariſe. Vet feven judges were 
of opinion the Ha. Cor. would not excuſe, 
Five judges contra. Can it be faid that the 
ſubje& is not intitled to the benefit of the 


teſtimony of a material living witneſs, becauſe 


he happens to be in execution? If his depo- 
ſition cannot be read, ſurely the ſpirit of the 
Engliſh law 1s ſuch as to authoriſe an Ha. Cor. 
ad teſtificand. And if the law doth autho- 


. riſe it, the Habeas muſt be a defence. But we 


conceive there is not now any doubt, and that 


it is every day's practice to bring up a priſoner 


with an Habeas corpus. 


A priſoner in execution was brought up to a court 


of niñ prius, by habeas corpus ad teſtificandum. 


N 


1 5.1 of Pp in Equity, and Lai. : 
ANALOGOUS to an anſwer in Chan- G. . E. 52. 


cery, is a man's own voluntary affidavit, 2 
which may allo be given in evidence againſt 01. per Gold. 
him, bur then the pr roceedings i in which this 35 
affidavit did ariſe, muſt regularly be given in 


evidence, and the reaſon why the proceedings 


| muſt be given in evidence is, to prove the 
identity of the perſon, for to prove an affi- 
davit ſworn is not ſufficient, as it may be ſworn 
: by fraud and contrivance, 4. e. by the perſon 
8 being perſonated by ſome body elſe, and there- 
, fore to bring home the proof to the perſon, 
: you mult prove the occaſion of the ſwearing} | 
5 for it is not to be ſuppoſed that any man 1 
A without ſome occaſion or other, would make 1 
* ſuch an affidavit. Sed Qu. on proving. din 1 
K hand-writing | ? 1 
5 A bill was brought by at againſt an G. L. E. 52. [i 
* executor, to have an account of the perſonal Hill. Vacn. 1 
i eſtate: the executor ſets forth by his anſwer, 1707. | 
* that there was 11001. left by the teſtator in his "—Y ' 
125 hands, and that coming afterwards to make | 
up his accounts with the teſtator, he gave | 
bond for 10001. and the other 1001. was | | 
irt given him as a gift for his trouble and pains: 1 
taken in the teſtator's buſineſs, and there was | 


no other evidence in the caſe, that rhe 1100]. 
was depoſited, but merely by the executor's 

own oath; and 1t was argued that the anſwer, 
though it was put in ue, ſhould be allowed, 
fince there 1s the ſame rule of evidence in 
equity as at law; and therefore if a man was 
io honeſt as to charge himſelf, when he might 
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poſitively have denied it, and no teſtimony 
could have appeared, he ought to find credit 
where he ſwears in his own diſcharge, 
But it was anſwered and reſolved byt he 
court, that when an anſwer was put in iſſue, 
what was confeſſed and admitted, need not be 
proved, but it behoved the defendant to make 
out by proofs, what was inſiſted upon by way 
„Of avoidance z but. this was held under a 
diſtinction, viz. where the defendant admitted 
a fact, and inſiſted on a diſtinct fact, by way 
of avoidance, there he ought. to prove the 
matter of his defence, becauſe it may be pro- 
bable that he admitted it out of apprehenſion 
that it might be proved, and therefore ſuch 
admittance ought not to profit him, fo far as 
to pals for true, whatever he ſays in avoidance; 
but if it had been one fact, as if the defendant 
had faid the teſtator had given him 1001. it 
ought to have been allowed, unleſs diſproved, 
becauſe nothing of the fact charged is ad- 


Query, How mitted, and the plaintiff may diſprove the 


prova negative? 


whole fact as ſworn, if he can do it; but it 
was urged that here the probability was on the 
defendant's ſide, becauſe the teſtator did not 
take a bond for this ſum, as for the reſidue, 
but the Chancellor ſaid there was ſome pre- 
ſumption in that, but not enough to carry ſo 
large a ſum, without better atteſtation. 


340. 116,117. In an information for perjury, an anſwer 


G. L. E. 54. 


may be given in evidence, without any perſon 
to prove that the defendant ſwore it, for the 
identity may be proved by many things out of 
the anſwer itſelf; beſides, the party is obliged 
to ſign his anſwer, and the perjury may be fur- 
ther illuſtrated by the compariſon of hands, 
which poſſibly may be evidence in concur- 
rence with other proof, that out of the anſwer 


itſelf 


75 Jo MC nn af e M 4 a 
VVV 590 
* 71 * 


C my }) | 

itſelf evince the identity of the perſon. Qu. 
As to compariſon of hands. Vide infra. 
hut that the compariſon of hands only ſnould G. L. E. 54. 
be a proof in a criminal proſecution, was never 
law but only in the time of K. J. and the My 
diſtinction has ever * been taken, that the G. L. E. 54. 
compariſon of hands is evidence in civil 1 + Query: 
and not in“ criminal caſes; the reaſon why the p. C. 3 
compariſon of hands is allowed to be evidence Riym- 39, 4e. 
in civil matters is, becauſe. men are diſtin- 3 50l. 892, 893. 
guiſhed by their hand- writing as well as by 4 vl . 272- 
cheir faces, for it is very ſeldom that the ſnade 
of their letters agree, any more than the ſhape; 
of their bodies, therefore the compariſon of This is the 
hands ſerves for a diſtinction in civil com- G. I. F. in 
merce, for the likeneſs does induce a preſump- 
tion that they are the ſame, and this pre- 
ſumption is evidence till the contrary ap- 
pears; for every preſumption that remains un- 
conteſted, hath the force of evidence, as a 
light proof on the one ſide will outweigh the 
defect of proof on the other; but in criminal 
proſecutions the preſumption is in favor of the 
defendant, for thus far is to be hoped of all 
mankind, that they are not guilty in any ſuch 
inſtances, and the penalty enhances the pre- 
ſumption; now the compariſon of hands is no 
more than a preſumption, founded only on the 
hkeneſs, which may eaſily fail, becauſe they 
are very ſubject to be counterfeited; therefore 
when the compariſon of hands is the only evi- 
dence in a criminal proſecution, there is no 
more than one preſumption againſt another, 
which weighs nothing. | 

The preceding reaſoning, relative to the 
compariſon of hands, is given, becaule it is 
rather curious, ſhews what antient notions 
upon the ſubject were, and becauſe = be- 

. 5 1 teve 
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lieve, Lord Ch. B. Gilbert was the author; 


but, with ſubmiſſion to ſo great an authority, 11 
compariſon of hands is not now admitted, I.. 

| even in civil proceedings. 2 8 * 

x Sid. 418. 1 In an information for perjury, the perjury off 
aſſigned was in the defendant's anſwer, that he 1 

received no money: exceptions were taken to * 
ttuhat anſwer for inſufficieney: the defendant in Wit 

a ſecond anſwer, ſaid, that he received no By 

money till ſuch à day: on the trial of the wait 
information, it was held, that nothing ſhould is 

be aſſigned for perjury that was explained in ks 

the ſecond anſwer; for the firft anſwer ſhall 05 

be charitably expounded according to what 87 

appears to be the party's ſenſe in the ſecond gat 

anſwer; and the court would rather intend wht 

there was ſome overſight-in the draft, and aka 

that it was afterwards amended. in the ſecond che 

anſwer, than ſuppoſe the party to be guilty bad 

of manifeſt and corrupt perjury. are 

. I. E. 56. Where a man is ſworn in Chancery to an- any 
1 Sid. 419. ſwer directly to his knowledge, perjury can- are 
not be aſſigned in any thing which is not proc 

within his knowledge, as upon his belief, c. low 

for what he ſwears on his belief, is not within the 

the compaſs of his oath any 

But where a man ſwears falſely, though he the 

guards his expreſſion, by ſaying, according to bs 

the beſt of his. 5e/zef, if it can be clearly proved cauj 

by two witneſſes that he muſt have known the be 7 

contrary at the time of putting in his an- i. 6 

fwer, he may be convicted of perjury. = ther 

Of voluntary Aftaavits, Z you 

3 ; proc 

0. L. E. % There is a very great difference between MF /ede 
| the evidence of an an/<ver, and that of a volun- Mi f n 
tary afidavit. . . wor 
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ledgment under the hand of the party, and this 8 


E iy. : 129 
An anſwer cannot be given in evidence, 1, 14. Cites 

without producing the bill; becauſe without — 

the bill there does not appear to be a cauſe Cane. interRoch- 

depending; but if there be proof by the proper # Ki, & al: 

officer,” that the bill has been ſearched for of Howard. 

diligently,” in the office, and cannot be found, 

there the anſwer hath Been allowed to be read 

without the bill; and this Lord Chancellor 

Broderick allowed, though the loſs of the bill 

was not proved by the proper officer, but by the 

clerk only, who wrote in the office, and fwore 

he ſearched carefully with the officer, and could 

not find the bill. 


An anſwer 1s proved by mewing the Albin: . E. z. 


gations in the court, viz. by. ſhewing the bilk © gl, a 


1700. 

which is the charge, and the anſwer which 1 1s 

as it were the defence to tlie bill; and this in | 

civil cafes ſhall be intended to be brenn #71 « Query, I 

becauſe the proceedings upon ſuch” defence ben jura, an 

are upon oath : now ſince the proceedings of the hand-writ 
ing of the perſo.., 

any Court of Judicature within the kingdom, 


wits adminiſ- 


are good evidence in other courts, and the ene 49 : 
proceedings in this caſe are upon oath, it fol- Jurat, proved : 


lows of conſequence,” t that in all civil caſes. 
the anſwer is to be taken as an oath, without 


any further proof | but from the e in 


the cauſe. 

But a voluntary effdavit'i 18 not Dart of any 
cauſe in a court of juſtice, and therefore it muſt 
be proved to be ſworn; for if yo only” prove 


bs, it ligned by the party, the proof goes no far- 


ther than to ſuppoſe it in the nature of, or 

equivalent to, a note or letter, and as lch, 

you may give it in evidence without farther 3 Mod. 36. ers 
proof; for a note or letter is a bare cn, Prebl. 


is no more, unleſs you allo prove it to be 


worn, for it cannot be preſumed to be ſworn, 


For. I. K not 
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not being filed as an oath in a court of 
juſtice. 
Such are affidavits made before a matter 3 in 
Chancery, by the vendor of an eſtate, in 
ſatisfaction of the purchaſer, that the eſtate is 
free from all charges and incumbrances. 


| rz In an action of covenant againſt two, the 
\ | ites Vicary's 

5 Caſe in the Ex- affidavit of one of them was given in evidence, 
1 chequer. as an acknowledgment of them bozb, becauſe © | 2 
| | the acknowledgment of one, where they hada SS «©. 
4 Joint intereſt, was to be looked upon as a 1 7 
4 truth relating to 0 and it was left to the n 
| N | Jury to conſider how far it was Nacuce againſt 72 t 
' | \ * the.ather. = <c 
w 2 Mod. 116, The ſecond difference between an anſwer te 
and a voluntary affidavit is, that the copy of b 
92 5 an anſwer may be given in evidence, but the 7 w 
= copy of a voluntary affidavit cannot; becauſe Y ſe 
the anſwer is an allegation 1 in a court of judi- 8 ce 
tu | cature, and being matter of public credit, aa ſe 
copy of it may be given in evidence, for the of 
reaſon formerly mentioned; but a voluntary z tr 
affidavit hath no relation to any court of MF tu 
zuſtice, and therefore is not intitled to public oi 
credit, and being a private matter, the affi- ur 

davit itſelf muſt be i as the beſt evi- 

dence. 1 
Sryle 446. It ſhould be obhreed. that the voluntary 4 1 
' affidavit of a ſtranger can by no means be 3 fe 
given in evidence, becauſe the oppoſite parts th 
had not the benefit of a croſs- examination, = for 
; dit 
am 
E. = thc 
= K. adi 
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[6.] Of proceedings in the Spiritual, and other 
| Courts; Se. 


RO CEE DINCGs in the ſpiritual courts, 0. L. E. 71¹ 


are in caſes matrimonial and teſtamentary, 
and all other eccleſiaſtical cauſes. How theſe 
courts gained juriſdiction in cauſes teſtamen- 
tary, which was originally of temporal cog- 
nizance, is not here to be conſidered further 
than is neceſſary to determine the weight of 
credibility that is to be given to their ſen- 
tences. The way of authenticating teſtaments 
by the civil law was this; the teſtator and his 
witneſſes ſubſcribed the will, bound it up, and 
ſealed it with their ſeals, which after the de- 
ceaſe of the teſtator, was opened in the pre- 
ſence of the prætor, and he delivered copies 
of the will, and kept the original in a public 
treaſury; and from hence it is, that the ſpiri- 
tual courts keep the original will, and give 
out a probate, which is only a copy of the will 
under their ſeals. 


But originally among the Germans, the G. L. E. 754 


goods, as well as the Ffeud itſelf, belonged to the 
Lord; afterwards it was thought fit that the 
feudary ſhould diſpoſe of his goods, and then 
the will was proved in the country courts, be- 
fore the alderman and biſhop; and if any man 
died inteſtate, the goods were diſtributed 


among his kindred; but after the conqueſt, 
the probate of the will and the commiſſion of 


adminiſtration 17 indulged to the biſhop, 
(who never had ik! ) 
made for the ſouls of the deceaſed, but they 

a3 are 


| the times of the empire,) | 
under 3 that proviſion would be better 
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2 Mod. 231. 
2 Stra. 960,961. 


R. 2 Rol. 1 


2 Mod. 231. 


I 132 ] 
are not to exceed their commiſſion, therefoze 
they muſt confine themſelves to the bequeſt 
of the perſonal eſtate, for the feud was not 
deviſable until the 32 H. 8. ox, 

A ſentence in the Eccleſi aſtical Courts, may 
of courſe be given in evidence, in caſes where 
they have cognizance, for their judgments muſt 
be of authority, where the. law gives them a 
juriſdiction ; as 1t would be very abſurd that 
the law ſhould give them a juriſdiction, and 
yet not ſuffer what is done by virtue of that 
juriſdiction, to be a full proof, for that would 
be to ſuppoſe they were * Judges 
where they had juriſdiction. 

A ſentence in the Spiritual Court, in a mat- 
Ns ter within their cognizance, ſhall be evidence 

of the right to the thing there decreed : as 
| a ſentence for fit hes. 
Per Trevor, So, a Tentence in the admiralty, which con- 
9 Ann. inter demns goods as piratical, in 7rcver for the ſame 
Lowth, goods, upon the libel and anſwer produced. 

Or without producing the libel, if it be not 
found in the office, nor uſually fil ed there. 


2 


Per Trevor 
*#b1dem, 
3 Com. Dig.234. 
| eſtate, and a grant of adminiſtration. 
Ibis, |. So, a judgment in a court-baron, bundred, 
or county court, with proof of the proceedings 
| upon which the judgment was given. 
Far Flr Sentence in the Spiritual Court, in a cauſe 
G. 2. Sc. Of Jafitation, is concluſive evidenc ce againſt a 
Hatfield 155 pu. harfiage, thdugh there is an appeal entered, 
damen 2725. and though ſentence was given after iſſue 


Str. 9er. Joined at common law. 


B. R. H. 11. 

Da Coſſa v. Sentence in a Spiritual Court i in à cauſe of 
g 5a — 75 contracl, is conclufive evidegge, on non aſſumpſit 
B. K. H. 13. pleaded, in tion n & ract of marriage. 


Sentence Ma foreign adimiralty, condemn- 


ing a 777 as unfit, cannot be read in an 
N action 


Burton v. Fitz- 
gerald. T. 10. 
G. 2. Str. 1078. 


So, a probate of a teſtament for perſonal 
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L793. 1 
action on the charter-party, which is a contract 
under ſeal at land. 

A Duplicate of an inſolvent debtor's diſcharge 
at the ſeſſions, is evidence of his diſcharge. 

But not of any fact which is the foundation 
of their juriſdiction. 

If it recites that due notice was given, and 
the perſon who gave the notice 1s dead, it 
ſhall be evidence that due notice was given. 

If a man ſued, and taken in execution in a 
court of conſcience, brings treſpaſs, Sc. for it, 
he ſhall have liberty to inſpect the books, as 


far as relates to the ſuit againſt him, 


Sentence in the Ecclefiaſtical Court, for for- 


nication, Sc. in a criminal way, is not evidence 


againſt the I ue; otherwiſe, if a ſentence on the 
point of the marriage, and no colluſion. 
Two allowances in eyre, temp. Ed. 1, and 


Judgment in treſpaſs, temp. Ed. 3. are not 


concluſive evidence of a right to wreck ; and 
uſage for 92 years laſt is ſtronger. 

A condemnation in a foreign attachment, 
which appears to be ſubſequent | to an ation 
in C. B. is no evidence. 


[7.1] Of 


Gillam v. Stir- 
rup, T. 8. G. 2. 
B. R. H. 145. 


Ibid. Savage v. 
Field. M. 9G. 2. 
B. R. H. 1 


Ibid. 


Wilſon v. 
Rogers. M. 19. 
G. 2. Str. 12422 


Brownſword v. 
Edwards. H. 
1750. 2 Vezey. 
243. 


Biddulph v. 
Ather. T. 28 & 
29. G. 2. 


2 Wilſ. 23. 


Barnes 19 52 


L 23+ 7 
[7.] Of Rolls of Courts Baron, &c. 1 
HE rolls of courts baron, or the copies of 5 
them, are public writings, though not re- | 

= - cords, for wit courts are courts of juſtice, 5 . 
17 though they are not of record. 5 N 
8. L. E. 76. The reaſon why the court rolls, or copies * t 
5 pong Hill. 46. of them, are evidence is, becauſe they are the = < 
nl wm public rolls, by which the inheritance of z tl 
| every tenant is preſerved, and they are the [7 tl 
j „ rolls of the manor court, which was antiently 1 A 
in a court of juſtice relating to all property = » 
by within the diſtrict. 7 p. 
= BN. Py 247- A copy of a court roll under the fteward's z hi 
1 728. Comb-13 38. hand, is good evidence to 22885 the copy- = P 
( | holder's eſtate. a . th 
.. So an examined copy of the court roll i 18 I K 
6 12 Mod. 24 good evidence, if ſworn to be a true one. : ct 
; G. L. E. 79. Where copyhold rolls made mention of a 2 el 
| wy og ſurrender to the uſe of the tenant's laſt will, P 
i Tracy, 2705 and then A. was admitted as deviſee under the PL 
1 5 will, this was ruled to be no evidence of the fir 
ſeiſin or title of A. without the will itfelf, th 
i becauſe the land doth not paſs by the ſurren- ed 
br der, without the will, and therefore the will PN 
= itſelf muſt be ſhewn as the beſt evidence of on 
= Als poſſeſſion and title, P 
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[8.] Of Regiſters, &e, 


THE regiſter is good evidence, or a copy of 0. L. E. 78. 
it: the regiſter began in the 30 H. 8. by Hill. Ag. 1700. 
the inſtigation of the Lord Cromwell, who at 2 Sid. 71. 


that kime was veſted with all the authority — ; 


that the pope's legates formerly had, under : Brownl. 207. 


the title of Vicar. General to the King; and 
all wills that related to property above the 
value of two hundred pounds, were to be 
proved in this court, and therefore it ſerved 
his purpoſe to ſet. on foot a regiſter of all 
perſons that were chriftened and buried ; and 
this might be very well appointed by the 
King's authority, as ſupreme head of the 
church, ſiace chriſtening and burying are ec- 
eleſiaſtical acts; and when a book is ap- 


pointed by public authority, it muſt be 


public evidence ; this was afterwards con- 


| firmed by the injunction of Edward 6. and Godol. 4. 


the particular manner of regiſtering appoint- 

ed, as that the regiſtering ſhould be in the 
preſence of the parſon and church-wardens 

on Sunday, and that the book ſhould be kept 2 8tr. 2073. 
locked in the church, to which the vicar and 
church-wardens were to have keys. : 

Upon an indictment for entering a falſe = sid. 71, 72. 
marriage in the regiſter book, the defendant & e. _ 
was fined two hundred marks; for ſince the 
regiſter is public evidence, it muſt be guarded 


by the law, that it be not counterfeited. 


This is now by the ſtatute in the margin 
made felony, without benefit of clergy. 
| - K 4 The 


| [ as 7} 
g. N. P. 247, The regiſter of chriſtenings, marriages, and : 
beaurials is good evidence, or the copy of 1 it, 
nay, proof, vivd voce, of the contents of it, 
without a copy, has been admitted ; yet the 
propriety of ſuch evidence may well be 
doubted, becauſe it is not the beſt evidence 


of which the nature of the thing is capable: 3 1 
5 I conceive it is not evidence; and in daily prac- E 
Tice, even an abſtratt 1s rejected. "=: 
1 Sir. 297% Though it appear in evidence that the re- | CO 
e eee giſter was made from a day book, kept by the an 
miniſter for that purpole, yet the day book PC 
will not be admitted to contradict the entry cu 
B. N. P. 247. in the regiſter, ex. gr. to prove a child baſe the 
born, where no notice is taken of it in the m. 
regiſter, which would. therefore be evidence to e 
15 prove him legitimate. Ts | | ac 
g 2 0 1 I 5 0 a 
21 10 heng _—_ Ty tit 
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3 [9.] Of the Pope's Licence and Bull. 


HE Pope's. licence without the King's 0. I. x..,. 
has been held good evidence of an im- Palm. 427. 
propriation, becauſe: antiently the Pope was 
conſidered as ſupreme head of the church, 

and therefore he was held to have the diſ- 

poſal of all ſpiritual benefices, with the con- = 
currence of the patron, without any leave of ß = 
the prince of the country; and theſe antient 
matters muſt be admitted according to the 
error of the times in which they were tranſ- 
acted. * A Pope's bull is no evidence on þ,,,, 
a general preſcription to be diſcharged of 
tithes, becauſe that ſhews the commencement 

of ſuch a cuſtom, and a general preſcription 
ſhews that there was no time or memory of 
things to the contrary, ſo that the bull itſelf 
contradicts ſuch preſcription. ; % 

| But the Pope's bull was evidence on a ſpi- 11a, 
ritual preſcription, when it was only laid that 

the lands belonged to ſuch a monaſtery, which 

was diſcharged of tithe at the time of the diſ- 
ſolution ; for if ſo, they continue diſcharged 

by act of parliament. WES | 


| 33, 
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{10.] Of Public Books, &c. ſuch as Dome 
day Book—Books in the Herald's Office 
The Navy and other Public Offices — Sur- 

deys = Terriths—General Hiſtory — and In- 
ventories, Qc. taken by Sheriff. 


TH Of Demeſ- day 200 * and other vobts, Oc. 


Hob. x23, 


Gregory Ye 
Withers, 

H. 28 Car. 2. 
B. N. P. 248. 


JF the queſtion be, whether a certain manor 
be antient demeſne or not, the trial ſhall be 
by domes-duy book, which ſhall be inſpected 
by the court. Autient demeſnes are the ſocage- 


tenures that were in the hands of Edward the 


Confeſſor, and which William the Conqueror, 
in honour of him, endowed with ſeveral pri- 
vileges : Domes-day book was a terrier or 
furvey of the King's lands, which was made 
in the time of the Conqueror, and which 
aſcertains the particular manors which had 
this pril. 

In <je&ment for the manor of Artam, the 
defendant pleaded. antient demeſne, and when 
domeſ-aay book was brought into court, would 
have proved that it was antiently called 
Nettam, and that Nettam appears by the book 


to be antient demeſne; but he was not per- 


mitted to give ſuch evidence, for if the 


* There have been various opinions as to the mean- 
ing of this name. In the Celtic language dom ſignified 


a judge, ey law, dey of law, Therefore Domeſ day 


bool, a book of direction for the judges of the law. 
judge Law 


Dom's D'Ey- book, Judge's Law - book. 
| e name 


% 


aſcertains their extent. 


» FO” JI. = 


à—Z 1 
name was varied, it ought to have been aver- 


red on the record. 


To know whether any thing be done in or p, w. P. 243. 


out of the ports, there lies in the Exchequer Term. Paſch. 
| 1701. 


a particular ſurvey of the King's ports, which 17 Scaccario. 

An old terrier or ſurvey of a manor, whe- 3. x. p. 
ther eccleſiaſtical or temporal, may be given | 
in evidence, for there can be no other way of 
aſcertaining the old tenures or boundaries. 

A terrier of glebe is not evidence for the Ibid. 

parſon, unleſs ſigned by the church-wardens 
as well as the parſon, nor then neither, if the 
be of his nomination; and though it be n. 


by them, yet it ſeems to deſerve very little 
credit, unleſs it be likewiſe ſigned by the 


ſubſtantial inhabitants; but in all caſes it is 
ſtrong evidence againſt the parſon. 
Rolls or ancient books in the Herald's office, 2 Jones, 224, 
are evidence to prove a pedigree ; but an ex- 
tract of a pedigree proved to be taken out of 


records, ſhall not, becauſe ſuch extract is not 
the beſt evidence in the nature of the thing, 


as a copy of ſuch records might be had. 
Camden s Britannia would not be evidence ca. k. B. 85; 


to prove a particular cuſtom ; but a general alk. 281. 
hiſtory may be given in evidence to prove a 


matter —_— to the kingdom in general; 
as in the caſe of Neal and Fay, chronicles 


were admitted to prove that King Philip did 


not take the ſtile in the deed at that time, 
Charles V. of Spain not having then ſur- 
rendered. | | 

The regifter of the Navy office, with proof B. N. P. 249. 


of the method there uſed, to return all per- gte. 


Ex dem. 


ſons dead, with the mark Dd, is ſufficient evi- Whitcomb P. 


dence of a death, 6 An, C. B. 


248. 
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8. N. P. 24 An inventory taken by a ſheriff on an exe- 
> Keds 27. cytion, is evidence between ſtrangers, to prove 
the quantity and value of the goods; for the 
law intruſting him with the execution, muſt 
truſt him throughout. | 


7 


9. 1. F. V. An old map of lands allowed evidence, 
As Nil. Where it came along with the writings, and 
3702, agreed with the boundaries adjuſted m an 


antient purchaſe. 


84 


rr 


LA.] 


body politic, as a charter. of exemption, of 


[ a 1 


[A] II. (I.) Or PRIVATE WRITTEN EVI-" 
DENCE. N 


(1. ) Writings under Seal. 
(11.) Pritings without Seal. 


(J.) Writings under Seal. 
They are Carters and Deeds between 


party and party; Deeds Poli, Obligations, 
and Bills Penal. 


ca.) O Charters and Deeds at Seal, 


NY charter or deed, under ſea! of the ; Com. Digs 
party, ſhall be allowed for evidence. 83 

A charter is taken in our law for written 
evidence. of things done between man and 
man: whereof Brafton ſays thus, Fiunt ali- L. 2. e. 20. 
quando donationes in ſcriplis, fi ſicut in chartis, 
ad perpetuam rei memoriam, propter brevem 
hominum vitam, Sc. And Britton divides e. 39. 
charters into thoſe of the King, and thoſe of 
private perſons. 

Charters of the King are thoſe whereby 
the King paſſeth a grant to any perſon or 


— 


privilege, Sc. charter of pardon, whereby a 

man is forgiven a felony, or other offence 
againſt the King's crown and dignity ; ; and of 

theſe there are ſeveral ſorts, viz. Charta par- 
donationis utlagarie ; Charta pardonationis Reg. 287, 

Je defendendo, Sc. and others mentioned in the ** << 
regiſter of writs. - Charter. of the foreſt, wherein 2 Ls 
the laws of the foreſt are compriſed, ſuch. as 6 5 
the charter of Canutus, &c. 
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Mo. Cit 687. 


1 Co. 1. 


1 Co, 1. b. & 
Vide 2 Com. 
Dig. 265, 6. 


; 8. L. E. 79. 


1 142 J 

Charters of private perſons are deeds and 
inſtruments for the conveyance of land, Sc. 
and the purchaſer of land ſhall have alt the 
charters, deeds, and evidences as incident to 
the ſame, and for the maintenance of his 
title. 

Charters 1 to a froffie, althc ough they 
be not ſold to him, where the foaffor is not 
bound to a general warranty of the land; 
for there they ſhall belong to the feoffor if 
they be ſealed deeds or wills ; but other char- 
ters go to the tertenant. The charters be- 


longing to the feoffor in caſe of warranty the 


heir ſhall have, though he hath not any land 
by diſcent, for the poſſibility of diſcent after. 
If, however, a feoffment be made of land 
with warranty, the feoffee ſhall have court- 
rolls, Sc. which concern the poſſeſſion only, 
and not the title. 

As to geeds, the general rule is, that where 
any, perfon claims by a deed in the pleadings, 
there he ought to make a profert of it to the 
court; ſo where he would prove any fact in 


iſſue by a deed, in both caſes the deeds them- 


ſelves muſt be ſhewn. 
5.) A deed conſiſts of three things. 


II.] Of: /ealing: by the parties. 


L2.] Of delivery to the party to whom the 
deed is made. 


13.1 Of a right transfer red, or obligation 
created. 


(1.) The was very antient in the R- 
man and Grecian governments, and from them 
it came to the northern nations, who antiently 
paſſed all manner of right, by the actual tra- 

| T | dition 


ws 


— 


[ 143 1 
dition of the thing itſelf ; ; the ſeal followed 


from the invention of coins, and i 18 a deriva- 
tion from the ſame convenience; for as coins 
were invented as tickets, to facilitate the ex- 
change of all manner of commodities, ſo 
when coin was wanting, or not ready for 
payment, tickets were given by impreſſion i in 
wax, which paſſed inſtead of coin, and theſe 
impreſſions were made with great exactneſs of 
diſtinction, for they contained the arms, or 
ſome notorious ſymbol, of the perſon con- 
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; tracting; now when ſuch diſtinctions were 
n taken up and found of ule, they were at laſt 
1 required in the authenticating of all manner 
. of written contracts, and from hence the law, 
d grew, that there could be no folemn-contra& 
t Without the diſtinction of the ſeal. 
v. (2.) The delivery was always a ſolemn fign 
uſed by the northern nations, in transferring 
Te of right, and as they antiently delivered the j | 
88, thing itſelf, and by that delivery made the io 
Ke alienation, fo when contracts took place of | 
in the things themſelves that were to be deli- 1 
Io vered, they annexed the ſolemnity to the 10 
| contract, and the contract was completed by fat 
the delivery, and from thence it became ne- 4 
ceſſary that a delivery ſhould be made. of; all | 
contracts. 144 
(3.) In every contract there muſt be ſome 1 
the right transferred, or obligation created, and at 
therefore there muſt be apt words to ſhew we | 
ation what right was transferred, and to whom 3 to : | 
| ſhew what dl; gation Was e 3 to 1 
whom : and the ſenſe and 1 1 
Ro- words muſt, be expounded Wihe ö 4 | 
them it is the province of the 1 to determine i 


the forms, folemnities, and operation of all 
7 | manner 


L 144 . 

manner of contracts; for theEpoention and 

effect of a contract, cannot be determined 

but by the rules of law that are appointed as 
the meaſures of transferring. right, and of 
creating obligations; ; and Without ſuch ſtated 

| rules in every ſociety, no man could be cer- 
1 tain of any property, for then the ſc nſe of 

| the contract muſt be at the mercy of the 


| judge or jury, WO might confiFuc'c or Tere 
"RO it at ge | 


\ 
| 
| 
| 


** 


| | | | =p "0G c. 93 Profert #'T Died.” * 


There muſt be a proferi Ae of all loten 
otras in any action founded on Tuch con- 
tracts. To 

"1. For the tunty of the” ſubject, that 
what right is transferred, or what obligation 
is created, might be judged of according to 
the rules of law. 
adly. Becauſe all beg wsons in a court of 
Juſtice, muſt ſet forth the thing demanded ; 
now the thing demanded cannot © be ſet forth 
without the inſtrument ſhewn, upon which 
1 the demand ariſes; for ſince the demand is 
[| | | by the inſtrument, there can be no demand at 
| | all without ſhewing that from which it ariſes. 
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| Co. Lit, 226, * Therefore parties to a deed cannot found 
Les | any claim without ſhewing 3 a deed” to che 
þ | court, 
| Co. Lit. 267. Nor can privies in eſtate taks ny advan- 
10 Co. 92. 


tage of a deed without ſhewing it. | 
| 20 Co. 93. As if there be tent tor life, remainder 1 in 
1 fee, and there be a releaſe to him in remain- 
11 der, ' tenant ' fda = cannot "take advantage 
= |. of it, without ing. the deed, for ſnce 
[| | the! Tight pack merely by the dead, to fay 
1 any 
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12 eine 4 
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4 
4 


4 


1 


whether it be ſhewn or not, for though the 


veyances, which are made with care, and on 


ſhewing of every collateral matter, and would 


title, but ariſes aliunaè, fo that there muſt be 


the contrary is ſhewn on the other ſide. 


profert of the deed, and yet this ſurrejoinder 


TJ _ - 
any perſon releafed without deed will not be 
When a man ſhews a title in himſelf, every 6 co, 38. 2. 
thing co/lateral to that title ſhall be intended, 


law requires an exactneſs in the derivation of 
the title, yet when that title is ſhewn, the 
law will preſume all collateral circumſtances 
in favour of right; for when lawful con- 


conſideration do appear, it would create too 
great nicety to require an exactneſs in the 


tend to the intangling of right with too 
many difficulties, and therefore, by the benig- 
nity of juſtice, they ſhall be intended: be- 
ſides, a matter col lateral to a title, is what 
doth not enter into the eſſence or being of a 
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a good derivation of your right without it. 

As when a man declares of a grant or co. Lit. 410, 
feoffment of a manor, the attornment ſhall be Ce. EI. 301. 
intended; for when a title is ſhewn to the 
manor, attarnment of the tenant, which is 
collateral to that title, ſhall be intended till 


So in treipaſs, the defendant conveys the 6 Co. 38. 
houſe in which, &c. by feoffment from. I. F. Ct. Ja. 18. 
and juſtifies damage feſant; the plaintiff re- | 
plies, that J. S. before the feoffment made a 
leaſe to J. V. who aſſigned to him; the de- 
fendant rejoins, that the leaſè was made on 
condition that if J. M. aſſigned over without 
licence, by deed from 7. F. that then 7. S. 
ſhould re- enter; the plaintiff furrejoins, that 
J. S. did give licence by deed, without any 


2 
— — 


was good, becaulc the plaintiff's title was by 
. aſſignment 


* 


* * 
— —_— 


3 — 


DT 


—— . 8 —— 75 
r en ea Wn or RE I tt 
7 da AS Iva, A tb To Ht om races OE — — — A 5 
* — — ——— — — — — by TD — TOM Io A 8 3 . — 2 
8 — ES - 8 SEG Eero 3 \ 2 5 4 
EEE — WD - bor. 8 . £ - — LECT, — * 1 
— ———ͤ ͤ ͥ 2 — ? agar A ae — _ 
N 5 _— * — 
— pl * — 
— - 1 — ets 2 — * r * 
— . p,, ↄ ... 


ar Hao — GEE 4 
* PRE 
1 R 


8 . 5 — ——— ry rr And 5 — 
- - — 1 — 2 — 2 75 2 
r 3. v2: 00k r 2 — —_ E 
— « 1 — 0 — — 4 — a 
5 "Ye IS.” port f g Tide w 


n 
— 3m 


— — i En — — 
5 —— a 
ccc 
* „ — * mgm 
= 2 8 * — — 
— = — OT Oe p - = 2 7 _ "Sd — —— — — TI n 5 = _— 2 
wi EE rare, end ts 6 — 0 n , 0 —— OS — 8 p mon. "rap — IE — — 
. ras, . _ ric - * _ * - 2 , 3 — 0 > IS £4 = . b — - 
Er nn mA ie rr an = 3 SES. n . — — _ ETON _ —— — © 93 
.... . os A 2 C1 3s —— = — = 7. —— 2 WY” 
L We — * - -—- 


GD oh — apes 


rann .. 


— 
5 3A 


CE ATT Fo. 
— — — 


err 7 
1 


— 


2 


- 2 8 wt 0 
rr 


Aer ee Alla Es pe, Yn 


v No ind * * 
— << DAR” 2 OE 
pon Fat EET. 1 


2 * A 
— _ 2 n Dr — 5 


Fre 3 — 2 — Curt nc Ie ˖ — * 
1 


WOT AS DC SR ere ie A ns 


. — 
” 


ne ——— 


r 
— — — — 4 — 


_ 


RH ET I EET TOE . I et 9 
«4 * 


— 1 ˙¹1 . — . i Le er 
* 
» 


HFA ——— — 


_ CE EET oo I 


6 Co. 38. 


[ 146. ] 


aſſignment of the leaſe from J. N. and con- 
ſequently the licence from J. S. is but a mat. 


ter collateral. to the aſſignment, .and by con- 


ſequence the deed muſt be intended to be 
well and legally made, though! it de not ſhewn 


to the court. 


But if the matter be collateral to the — 
tiff 's title, then there 18 another difference, 
and that is where the deed is neceſſary er 


proviſione hominis, and where it is neceſf; 


ex inſtitutione legis ; for where the deed is ne- 
ceſſary ex inſtitutione legis, there you muſt 
ſhew it, for it is repugnant. that the law 
ſhould require a deed, and not put you to 
ſhew that deed when it is made; as if you 
are obliged to ſhew the attornment of a cor- 
poration, there you muſt ſhew a deed, in as 
much as corporeal bodies, by the rules of 
law, cannot act but by corporeal inſtruments ; 


for the body conſiſts in agreement and union, 


by creation of law, by patents or inſtruments 
under ſeal, and there is no act of the aggre- 
gate body but i in the ſame manner, ſo that there 
can be no attornment without a. deed, and 


the law cannot allow the attornment of ſuch 


a body without it, therefore no attornment is 
ſhewn unleſs a deed is ſhewn alſo. 

But when a deed is neceſſary ex provifione 
hominis, there, when it 1s collateral, as in the 
caſe of the licence before mentioned, it need 
not be ſhewn, for the private act of the ar- 
ties ſnall not control the judgment of law, 
that intends all ſoch eter af matters « without 
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(4.) 07 tings that: lis in * and thing 
e dee $13: "that lie in Grant. N 


1 1 1 — 
1972 10. . 41 17 - ; 1 4 a 13 4 


" a \ 


11 


> There is a difference to be taken Dede G. L. E. 84. 
things that lie in livery, and things that lie 
in grant ; for things that lie in livery may 
be pleaticd' Without deed, but for a thing that 


lies in giant, regularly a deed muſt be ſhewn. 


(i.) Of things in livery. It may not be 
improper to obſerve, that livery was the an- 
tient mode of conveyance, being a ſolemn 
delivery of land in ſight of the inhabitants; 
and becauſe this was done coram paribus 


curiæ, and the tenant ever after reſided on, 
or continued in the poſſeſſion of the land, 


it was reckoned the moſt notorious way of 
conveyance'; and ſince this was the antient 
Gothic way, and becauſe they reckoned it of 
itſelf moſt manifeſt,” the ſolemnities of a a deed 
were not neceffary. ad; 

And therefore a man may plead that J. S. 2 Rol. Ab. 682, 
infeoffed him without ſaying per indenturam, 
and yet give the indenture 3 in evidence, be- 
cauſe the indenture is not the feoffment, but 
the feoffment is made by the livery, and by 
chat only the* party is inveſted with the feud, 
and the indentute is on evidence of ſuch 


feoffment. 


But if a man pleads that 7. 8. ” hack ! in- G.L. 1.2. 


| 3 
feoffed him ye "fait; whether 'a man may 2 Kol. Ab. 6824 
| give 4 parol feoffinent in evidence, hath been 


reaſonably doubted, becauſe he "has bound 


himſelf to a feoffment by deed; and if the 


Jury have only evidence of a parol feoffment, 
and yet find the ihe that the feoffment was 
r 4 8 2 : f b y 
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L 148 ] 


by deed, the verdict may be uſed by way of 


eſtoppel ever after, where in truth there was no 


; PREY "4! Co Irn 7 Hir ing 
4 Rol. Ab. 632, So a demiſe may be made without deed, 


as well as a feoffment, for here the party hath 


the poſſeſſion, and therefore the old way of 


contracting governed in ibis caſe; and ſo 4 
man may plead a demiſe without deed, and 


give the indenture in evidence, for the in- 


denture may be uſed as an evidence of the 


*If not contrary contract which would be good *, whether 


to the ſtatute of 


frauds and per- 
juries. : 
29 Car. 2. c. 3. 
Vide infra. 


20. Lit. 3 52. 


Co. Lit. 22 To 
Lit. $ 365. _ 


: Co. Lit. 226, 


Lit, $ 366, a 


there was any indenture or not; but if the 


demiſe were laid by indenture, it ſeems that a 
parol demiſe could not be given in evidence. 
Liver is alſo. an eſtoppel, and is by Coke 


called an efoppel in pais, becauſe it is a fact 


a man cannot impeach or deny, and this is 
from the notoriety of the ceremony, for when 
folemni ties are ſetled for transferring a poſ- 
ſeſſion, they ought to be held e by the 


%. 4 E 


law, for which reaſon a man is concluded 
fltom deſtroying that of which he himſelf is 


the author, or from impeaching that which is 
held as ſacred to transfer all poſſeſſions. 


: FO ES AS 


 -\ Therefore if a defendant pleads the livery 


and /ci/in of the plaintiff, the plaintiff cannot 
reply that the /ivery was conditional, without 


ſhewing the deed, in as much as the plaintiff 


is eſtopped to defeat his own livery by a naked 
averment and parol evidence only. 


> YL » ' * I 
v6 £ 2 z 4 % 4 \ EP”; 
4 + %& 


But the jury are not Popped. on the gene. 
ral iſſue, from finding ſuch a conditional 


feoffment, for the jury are men of the neigh- 
bourhoad, who are ſuppoſed to be preſent at 
the ſolemnity, and they are ſworn ad veritatem 
 dicendam, and therefore they cannot be eſtop- 
ped from finding de trach of the, marker, 
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and conſequently may exhibit the condition 
. OT TT RNnS 
But ſince the uſe of ſuch ſolemnities be- 
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leaſes, eſtates or intereſt of freehold, or for a 

term of years, or uncertain intereſt (not being 
copyhold) ſhall be affigned, granted, or ſur- 
rendered, unleſs it be by deed or note in 
writing, under the hand of the party or his 

agent, thereunto lawfully authoriſed in writing, 

or by act and operation of law; ſo that by 

this ſtatute the ceremony of livery only is 

not fufficient to paſs eſtates” of freehold or Buck's cafe, 
terms fof years; but it is not neceſſary to ſer Tin. 1701. 
forth ſuch contract in the pleadings 1 they 

are, as they were formerly, Faffavit et demiſit. 

A man may plead a condition to determine 


2 3 r W . ; : Co. Lit. s 
an eſtate for years without deed, for this Lit. 6 365. 


frauds and perjuries, it is enacted, that no 
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begins without any livery, and therefore the 
party is not Hopped by any notorious cere- 
mony from averring the condition. 
But where a man ſets out a feoffment, the 0. 1. E. 88. 
other party may reply, that it was by deed, 
and ſhew the condition, for then there is an 
eſtoppel, and fo the matter is in equal ba- 
nce, and therefore muſt be determined ac- 
cording to tun. 
(2.) Of 'things lying in grant, and theſe nia. 
are all rights, as fairs, markets, advowſons, 
and rights to lande, where the owner is out 
of poſſeſſion; and theſe being rights, they 
cannot paſs” by inveſtiture of the poſſeſſion, 
becauſe they cannot poſſibly be delivered over 
or poſſeſſed, and therefore they muſt paſs by 
DIE” Hs | the 
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G, L. E. 88. f 


to Co, 93. 


10 Co. 93, 94. 


Co. Lit. 225. 


TI 50 1 
the next ſort of grants which hold che ſecond 


place, in point of ſolemnity, and that is by 
gran. under the hand and ſeal of the party. 


Now a perſon that claims any thing lying 


in grant, muſt ſhew his deed from the rty 
Ta he 


that had the original grant, or otherwi 
muſt preſcribe in the thing he claims, and the 
preſcription being ſuppoſed immemorial, ſup- 
Plies the place of a grant. 

He alſo that has a particular OK by the 
agreement of the parties, muſt ſhew not only 
his on conveyance, but the deeds paramount, 


for there can be no title made to a thing 


lying in agreement, but by ſhewing ſuch 
agreement; and the particular tenant ought 
to have a convenant for the production of the 
deeds; in as'much as he has not any title, 
unleſs he can derive the eſtate that ariſes in 
agrrement from the otiginal grant. 

But where a perſon claims any eſtate, bj 

rticular a#'in Jaw, there he may make his 
claim without ſhewing the deeds as tenant in 
dower, or by elegit, or guardian in chivalry, 
may claim an eſtate in a thing lying in grant 
without the deed; for when the law creates 
an eſtate, and yet doth not give the particu- 
lar tenant the property of the deeds, it muſt 


be allowed that the eſtate be defended with- 
out them, otherwiſe the creation of the eſtate 


were altogether in vain. 


80 they may plead a condition without 


ſhewing the deeds, becauſe they claim an 
eſtate by 'a# of law, and therefore are not 
eftopped by the livery, for which reaſon they 
may claim an: eſtate defeated by the condition 
without a deed ; beſides, they are not ſup-- 
poſed to have the. -deeds and muniments of 

ta Sa | ms 


* 
1 E 


( #62 1 
the- eſtate, and therefore, for the reaſon for- 
merly given, may do it without deed. _ .. 

But tenant by the curteſy. cannot claim d. L.. 90. cites 5 
any eſtate lying in grant without deed, be- 1 Lira 1 3 | 
cauſe he has the property in, and cuſtody of. 
the deeds in right op his wife, and that pro- : 
perty cannot be diveſted out of him during 
the continuance of his eſtate. 

Note, 10 Co. 94. does not warrant the Ji 
tinction between tenant in dower and tenant 
by the curigſy generally, but only in the caſe 

ol a releaſe made to the wife. 
So alſo tenant by the curteſy cannot defeat co. Lit, 226. as 
an eſtate of frechold, without ſhewing the 
deed, nor can the 3 by e/cheat do it, with- 
out ſhewing the deed, for the act of livery is 
an Hoppel that runs with the land, and bars 
all perſons to claim it by virtue of any con- 
dition, without the condition appears in a 
deed, for the notoriety and ſolemnity of the 
act is that which makes it obligatory on ll 

| perſons; ſo that they cannot impeach i 

without ſhewing a precedent title; for — * 
cannot be defeated but by ſhewing ſomething 
equally notorious ; and ſince in both theſe 
caſes the cuſtody of the deeds reſides with 
them, they muſt ſhew the condition. ö 

So that the general rule is, where any per- Co. Lit. 267. 
ſon ought to have the cuſtody of the deeds, co. 94 be 
there where ſuch perſon is compelled to ſhew 
his title, he ought to make a profert of thoſe 
deeds to the court; for every man ought to 
keep his deeds, and cannot take advantage of 
his own negligence in loſing them; therefore 
in the, caſe formerly put of tenant for life, the 
remainder in fee, and a releaſe is made to 
him in remainder, in ſuch caſe tenant for 
life ought to make a profert of the deed, for 
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in this calf; they have both parts of the ſame 


Co. Lit. 226. 


feud, and therefore tenant for liſe is ſuppoſed 
to be — imitlec to: the deeds, 25 be in 
remainder. 


But where a perſon 3 is an umder ranger t to 


Styl, Reg . 205. any deed, there in pleading he is not com- 


Co. Lit. 226. a. 


Co. Lit. 226. 


10 Co. 94. 

Query as to the 
ction of debt, 

if the rent was 


due before the 
grant? 


r to ſhew it, for where he is not fupf led 
y the law to have the cuſtody of the | 
there he cannot be compelled in pleading to: 
ſhew fuch deeds to the court, for that were to 
compel the party to impoſſibilities, which 
were a very unjuſt and unequitable lx. 

As if a man mortgageth his land, and the 
mortgagee leaſeth the land for years, referving 1 
a rent, and then the condition is performed, 
and the mortagor re- enters; the leſſee, in bar 
of an action of debt, ſhall plead the condition 
and re-entry, without ſhewing the deed, for 
the leflee never was, nor could be intitled 
to the cuſtody. of the deed, and therefore it 
were e r unjuſt to compel him to pro- 
duce it. 

So if a man bring a præcipe — A. he 
ſhall plead that he was only a mortgagee, and 
that the mort was performed, ſo that he 
hath no longer feifin of the eſtate, and this 
without ſhe wing the deed ; for upon rm 
ance of the condition the property of the deed 
was no longer in the mortgagee, but it ought 
to be re- delivered to the mortgagor, and the 
| inorega ee having no longer any title to the 
- deed, he may pf ead the condition without 5 
chewing N. 

So in an Alion of waſte, or fol arrears of 
rent, the tenant pleads a grant of the rever- 
ſion and attornment ; after fuch waſte com- 
mitted, or ſuch arrears due, the tenant cannot 
ſhew the — Cauſa fue fupra. | 

A deed 


duoth not take notice of, unleſs they are of- 
fered, for fince they are not any of the records 
that are directory to this court of juſtice, it is 


F ws V 


A deed inrolled muſt be offered to the 5 Co. 74. 1 
court in pleading, though the deed be in- 


rolled in the ſame court in which the plea 


is dependin „ as this is not a record, but a 
deed rec for a record muſt be the act 
of the court, joy therefore; the deciſions of 
juſtice: by the court, which remain as pre- 

cedents for future obſervations, are the re- 
cords of the court. Letters Patent, which 
are the King's acts, are the higheſt ſort of 
records; but a deed inrolled is only a private 
act of the party, authenticated in court, and 
from thence this difference is drawn, that let- 
ters patent inrolled in the {ame court, or 


records of the ſame court, need not be pro- 


ferred to the court, but a deed inrolled muſt; 
for all records that are public acts, and which 


rernain or the direction of the court, in 
matters ¶ judicature, muſt be taken notice 


of; and thErefore they need but refer to it, 
with a prout patet per recordum ; for the court 


will take- notice of the courſe and orders of 

the court upon reference to them; but _— 

are no more than the private act of the 

ties, authenticated by the court, and they 4 

not remain for the direction of the court, but 

take advantage of the authority of it to give 

them credit; and therefore the court doth not 

take notice of them unleſs they are pleaded; 

but letters patent in another court, the court 10 Co. 92. 


1 Stra. 520. 


not the office of the court to take notice — 
them, and therefore it is the duty of the 


| ties to offer them, as they do all other — 


tions. 
To 
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To a deed acknowledged in court, a man 
cannot plead non eſt factum, for being done 


G. L. E, 93. 


in court, the truth of the fact is ſo far to be 


credited, that he ſhall never deny the deed, 
but he may avoid the operation of it, by 
pleading riens paſſa per le fait, for that doth 
not impeach the credit of the out, in which 


it was acknowledged. gn 


Since the term, (to — the entering up 
the ſeveral continuances of buſineſs) is rec- 
koned as one continued law- day, deeds. pleaded 
ſhall be in the cuſtody of the law, during 


5 Co. 74, 75. 
Wymark's Ca, 


the whole term, being the day wherein they 


are pleaded, and being then before the court, 


any body may take advantage of them; but 


ſince they belong to the cuſtody of the party, 
if a deed be not denied, it wall go back 
to the party, after the term is over, when 


nobody can take advantage of it, without a 


new profert; for then it is not before the 
court; and therefore the plaintiff in the King g- 
© Bench, may take the advantage of a condi- 
tion in a deed in his replication, becauſe it 


was et prædictus A. dicit, as of the ſame 


term, but he cannot take advantage in his 
replication of a deed in the Common Pleas, 
becauſe they enter an imparlance to another 
term; but where the deed comes in, and 1s 
* Query, If the denied, it remains in court for ever“, be- 


deed is ever 


»Qually brought Cauſe that is the only point in debate, on 


, Sp which the deciſion of the court is founded, 
en a profert | 


is made, oyer and therefore, like all other deciſions, it muſt 


ee remain among the other records of the court; 


end if the cauſe and becauſe it is tied up to this court, and 


4 is impoſſible to be removed, it ſhall be N 
proved, and in another court without ſhewing. Sed Qu.? 


r ned. 
a N PE As no party ſhall take advantage of his 


Qu. de hoe? 


2 Strange 1186. OWN negligence, in not keeping his deeds, 


1198. | 2 which 
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1 1 

which in all caſes ought to be fairly pro- 
duced to the court, ſo his adverſary ſhall 
not take any advantage of his wrongful de- 
taining of them; for the one, by a violent 
taking away of the deeds, gives a juſt ex- 
cuſe to the other, for not having them at com- 
mand, and no man can ever make any ad- 
vantage of his own wrong; and therefore 
it is a good plea for one party to ſay, that 
the other entered, and took away the cheſt 
wherein, the deeds were, 

In an action of debt upon a bond, it is Cto. Jac. 33. 
matter of ſubſtance. to make a profert of the 
deed, becauſe this is the contract on which 
the court ought to found their judgment, 
and therefore it ought to be ne to the 
Curt. 
It is not matter of Cine. to * lets 2 Sd; 
ters of adminiſtration, for whether they are * *. 263. 
legally granted or not, belongs to the cog- But a profert 


Gig —— 
— TOE — * . 
- a 
e 
** MR 


ans xr ow 


nizance of the ſpiritual courts, who are go- are wig 


yerned by the rules of the civil law, and other party may 

therefore their legality cannot be weighed at the orig 70. 
cg 234 welg ed at the omiſſion for 

common law, ſince it has different meaſures cauſe. 


of duns WT 


( e of - Deeds 


of giving deeds in evidence to the j jury; 1 10 Co. 92 
and here the general rule is, that where 
any thing is to be proved, the deed itſelf 
muſt be given in evidence, and not a copy 
of it; and the deed muſt be regularly Proven 
dy one witneſs at leaſt, 

This is now to. be underſtood where the C. L. E 95. 
deed is of a late date, for if the deed be r 
of thirty years ſtanding, (which now makes — 
an antient deed) and the perſon to whom vin. 


the 
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188 
the deed was made, or thoſe deriving unde: 


.  » Him, have been in poſſeſſion under the deed, 
- ſuch ancient deed. ſhall be read, without 
proof, though the witnefs to it be alive; and 


D, N, P. 255. 


if the perſon to whom the deed was made 
hath been in poſſeſſion of the lands contained 
in the deed, fuch. poſſeſſion ſhall be pre- 
ſumed to be under the antient ee unleſs 
the contrary be proved. _ 

If the deed be thirty years old, i may be 


given in evidence without any proof of the 


execution of it. However, there ought to 


be ſome account given of the deed, where 


found, &c. and if there be any blemiſh in 
the deed by razure, or interlineation, the 


| deed ought to be proved, (though above 


thirty years old) by. the witneſſes, if living, 
and if they are dead, by proving the hands 


of the witneſſes, or 'of one of them at leaſt, 


| _ and alfo the hand of the party, in order to 
encounter the preſumption ariſing from the 
dlemiſhes in the deed; and this ought more 


Ehattle and 
Pound, H. 


aſſize, 1501. 


8. L. E 96. 


eſpecially to be done, if the deed import a 


fraud; as where a man conveys a reverſion 
to one, and after conveys it to another, and 
the ſecond purchaſer proves his title ; becauſe 


in ſuch caſe the preſumption ariſing from the 
antiquity of the deed is deſtroyed by an op- 


poſite preſumption; for no man ſhall be 
e guilty of fo manifeſt a fraud. | 


0. ) 07 the deed 22 


. the deed. ought to be given in TP 
dence, and not a copy only, for though as 
to records, c is are admitted in evidence, 

yet the law will not regularly allow it as to 


privac deeds, for they are not within the 


ſame 


ſelves 
excuſ 
the i 


'necefl 


venie! 


| 02 -1 
fame reaſon-as copies of records, for à re- 


cord is fixed in a certain place *, and * For che uſe of 
therefore the original cannot be "had, and every one whe 


| hath occaſion for 


de beſt evidence of which the nature of the thing 
ie is capable, and the deed: is much better evi- % 
to dence than a copy, for any raſure or inter- 
re lineation which might vacate the deed, muſt 
in appear in the d deck itſelf, though not in the 
he 70 ve and the very offering a copy, carries 
ve a preſumption, as if the original were de- 


to muſt be produced, for 4 man cannot make Query, If wilful 

the his: own fault i In loſing of- che en 5 0 82 I. » _ 

ore of his excuſe. 3 vi 6 
t a But there are forne exceptions! to: this ge- i 
ION neral le.. x 
znd 1ſt, Where they prove the deeds them 10 Co. 62, 3. | i 
uſe ſelves-to be burnt, for the proof of this will . + {| L 
the excuſe the non- production of the deeds to 


conſequently a copy is the beſt evidence. 
But deeds are only private evidence, and 
not fixed or confined to a certain place, but 
are in the cuſtody of the party, and not of 
the. law, and therefore they muſt be pro- 
duced in evidence; for the law requires the 


fective, and therefore the copy is; not to be 
admitted; beſides, ſince deeds are in the 
cuſtody of the party, the deeds themſelves 


the jury; but, notwithſtanding a profert is 


neceſſary to the court, for there is ſuch; con- 


venieney in keeping to known rules, that 
they cannot be broken, theugh they tend to 
the miſchief of particular perſons; and there 
cannot be a more convenient rule, than that 
the cauſe of every complaint ought to be 
hewn to the court; but the jury muſt go 
according to the evidetee of the fart. | 

Now to prove the import of the Herd: - 
that it was in ſuch an houſe, and that the 

. houſe 


copies. 
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„ 
houſe was burnt, is the beſt evidence” that 


can be had of ſuch deed, and gives reaſon- 
able grounds for the Jury to find! ir. 2dr 


oni 


(2 2.) of the copy ” a tht” vo 0 


1 Mod. 266. — a copy of a Kea 56 5 evi- 
| dence, 'where the deed is in the degncfant't 
hands, and he will not produce it; for when 
the original is in the defendant” s hands, the 
Query, If the copy is the beſt evidence, as the preſuinp- 
plaintiff ſhould 

not demand the tion that oppoſes the copy 18, becauſe the 
rnd =—_ = original deed is, or ought to be in théè Hands 
fendant notice to of the party Who would: produce the copy; 
K himfelfto now that preſumption is deſtroyed, where the 
give the copy in plaintiff proves the deed itſelf to be in the 
MT hands of the defendant, for then it cannot 
be preſumed that there was any better evi- 
dence, or that there was any interlineation 
that induced the plaintiff to conceal it, for if 
the copy were not perfect and exact, it would 
be overthrown by the elenden 8 Fprocecting 

the original. 


(3) Of proof of the copy f a Bid. 


1 Mod, 4. birdy, but the copy of a bed muſt be 
proved by a witneſs that compared it with 
the original, for'otherwiſe there would not be 
any proof of the truth of the copy, or that 
it had any relation to the deed, unleſs ſome 
perſon prove its dannen was the ori- 

| - 

Vaugh. 77. Where the effects or contents of a deed 

are proved, and where the deed is afterwards 
given in evidence, and they diſagree, there 
955 deed png oy control the” _ evi- 
ence. 


E 


152 J 


So it is where the jury on a ſpecial ver- 
dict do collect the contents of a deed, and 
yet afterwards do find the deed in bæc verba, 
the court in ſuch caſe is not to regard the 
collection they have made of the ſubſtance 
of the deed, but the deed itſelf, for that col- 
lection derives its authority from the deed, 
and therefore muſt of itſelf fail and come to 
nothing, when it is contrary to the deed. of 
which it is a collection. 
Where the poſſeſſion has gabe plow 005 d. mY 
a deed for many years, there a very old 
copy of the deed may be given in evidence, 
with proof that the original is loſt; e and that 
is according to the rule of the civil law, 
Si vetuſtate temporis et judiciarid cognitione 
fint Roboratæ, tor: poſſeſſion; could nat be 
ſuppoſed to go along in the ſame. manner, 
unleſs there had been originally ſuch a deed, 
and ſo executed as the copy. mentions, and 
the copy cannot be ſuppoſed to be offered in 
eyidence, only to avoid a ſight of the ori- 
ginal, ſince it is ſo antient that, the canti- 
quity alone prevents all ſuſpicion. of its be- 
ing counterfeit, and the antiquity is known 
from the antientneſs of the poſſeſſion. But, 
Query, Whether ſuch, à copy ſhall be re- 
a without proof of its being a tue 
copy, by pen wenauthe deed: nel; 8 
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"(6 ) Of 1 the infpeximus of 7 deed... 


Feb, che inſpeximus of. 2 a 3 5 Co. 54. 
mall be given in evidence, where the deed ee 
needs inrollment; for there the inrollment Aeg 1 
is the ſign of the lawful execution of ſuch = 9 
deed, and the. officer appointed to authenti- 
eate ſuch deeds by inrollment, is alſo em- 


** : Powered 


Ar —— — 0 - 
— — 5 — — — — — — — . — ü— — Y —.— — — — . = 
22 ww ———— — — — 2 —— — — ; : 2 L 
4 * ND — 7 — * o 5 177 - 2 "2 ; Eo * - 
, kD £ 5 3 2 3 3 DDr £2.00; 
* . - 13 . 4 ” — > " Pa hy piegsd t% = £3. þ-47 <2 . r — rere 
1 a& O% — ow — SS £ —— — 1 n — 423234 2 A 1 © 2 — — 8 
== — - . — _ — — — — <> — DIE —— 0 pgs «< 
- 2 2 — DA DEE PIE: 3 
ac — . — - W r 


LS =» 
owered to take care of the fairneſs and 


lity of fuch deeds, and therefore a "_y 
or 


„i. e. of the of fuch inrollment * muſt be ſufficient, 


inrolled deed. chen the law hath appointed them to be made 


5 Co. 54. 


Page's caſe, 


Style, 445. 


1 Keb. 117. 
Tri. per Pais, 


355» 


Styl. 445. 


G. L. E. 101. 


public acts, the copy of fuch public acts 
mall be like all other public acts, a ſufficient 
atteſtation. Ea. 
But where a deed doth not need inroll- 
ment, there, though it be mrolled, the in- 


' fpeximus of ſuch inrollment is not evidence, 


becauſe, fince the officer hath not any au- 
thority to inroll it, fach inrollment cannot 
make it a public act, and confequently can- 
not intitle the copy to be given in evidence, 


ſor ſuch practices might be uſed to very ill 


purpoſes; as if a deed were doubtful, it were 
but to inroll it, and offer the copy or in- 


ſperimus of it in evidence, and thereby avoid 


the giving in evidence a deed that might be 
very ſuſpicious. F 

ut the inſpeuimus of an antient deed 
may be given in evidence, though the deed 
do not need inrollment, for an antient deed 


may be eaſily ſuppoſ 
and: the offering the in/peximus in evidence 
does not- induce a ſuſpicion that the deed 1s 


doubtful, for it hath a ſanction from antiquity, | 
and if it had been ill executed, it muſt be 
ſuppoſed to have been detected when it was 


newly made. . 
As to the ſecond part of the rule, the deed 
muſt be proved to the jury by one witnels 


at leaſt, for though the deed be produced 
under 1 


and and ſeal, and the hand of the 
party that executed the deed be proved, yet 
this is not full proof of the deed, for the 
delivery is neceſfary to the effence of the 


deed, and the deed takes effect from the de- 
3 = lven. 


ed to be worn out or loſt, 


given 
tails t 
antien 
ſeſſion 
if ther 
cution 
If et. 
razure 
be pro 
the ſub 
witneſſ⸗ 
witneſſe 
ought t 
deed, t 
ſumpric 
the me 
lumptio 
tton, fr 
and ther 


be reſte 


* N Vo. 


6⁰ʒt! 0 


razure or interlineation, the deed ought to 


. [ vi } 
pod ſo that unleſs the delivery be proved; 
there is not perfect p proof of the deed, and 
there cannot be any proof of the delivery but 
1 witneſs who ſaw it. 
10 this rule there lth however, ſeveral 
ptions 1 

ge, if che deed be en years old, that Mons 
deed: may be given in evidence, without any in Kent 1700, 
— of the execution of it. | 2 r 

Gilbert ſays forty years, and reaſons upon vide ante, 
the ſubject, taking into conſideration the Introd. 
length of the life of man; but that reaſoning 
it is not neceſſary here to ſtate, becauſe the 
practice is now fully e and uni- 
verfally known: 0 

It hath however been ruled that if a deed O. L. E. 102. 
be forty years old, and poſſeſſion hath not 5 799 
gone along with it, ſome account ought to be 
given of the deed; becauſe the preſumption 
fails that was eſtabliſhed in behalf of ſuch 
antient deeds, When there is not any poſ- 
ſeſſion; for it is no more than old parchment 
if there is not "ang account wo of f its exe 
cution. FU, Np 738 . 


If there ben any Blemiſh in the och by G. L. E. 102. 
Cites Trin. Aff, 

1700. in Kent. 

be proved, though it be forty years old, if 

the ſubſcribing witneſſes are living, by thoſe | 

witneſſes, or at leaſt one of them; bur if the 

witneſſes are dead; the hands of the witneſſes 

ought to be proved: as to the antiquity of a 5 2 

deed, there muſt be (as it is ſaid) a pre- partiesalſoought 

ſumption in favor of it, when worn out of Fa 

the memory of the witneſſes; yet that Pre= one to be pro- 

ſumption is encountered by another preſump - e ern can 

tion, from the blemiſhes of the deed itſelf, proof 

and therefore the credit of the deed ought to 

be reſtored by the proof, as far as can be, 
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1 Rol. 192. 
Tri. per Pais, 
209. 


Pl. Com. 6, 7. 


1 Rol. 132. 
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of the execution of it. Query, I proof of 
the hand writing of ane witneſs is not ſujp. 
eienr? Vide ſupra (e.) & poſt (i.) 


5.0 
0 If a deed of feoffment be proved, and the 
poſſeſſion has gone along with the deed, there 
livery ſhall be preſumed, though it be not 
proved, for when there has been poſſeſſion 
in the manner that the deed ſets forth, it 
founds a very ſtrong preſumption, that the 
poſſeſſion was delivered in that manner; for 
that there ſhould be a contract to transfer 
poſſeſſion, and that poſſeſſion ſhould go ac- 
cording to that contract, are ſuch concurring 
circumſtances, as cannot be accounted for, 
unleſs the poſſeſſion was transferred accord- 
ing to the contract, and conſequently /zvery 
and ſeiſin muſt be ſuppoſed by the jury. | 

But if poſſeſſion hath not gone along with 
the deed, then livery muſt be proved upon 
the feoffment ; for fince livery is to give 
the poſſeſſion on the deed, where. no pol- 
ſeſſion is, the preſumption muſt be that 
there was not any very, and conſequently 
kvery muſt be proved, to encounter that 
preſumption. | | 

But if the jury find the deed of feoffment, 
and that the poſſeſſion hath gone along with 
the deed, yet the judges upon ſuch finding, 
cannot adj it a good conveyance, for 
the jury are judges. of the fact, and what 
is probable, and what is imprabable; the 
court is only judge of what is Jaw, and 
have nothing to do with any probabilities of 
falt; therefore it is the jury only, that are 


to make the conclufions and deductions as 


to the truth of the fa#; the court cannot 
3 On, make 


So if a deed imports a fraud. Vide ſupra 


poſſeſ 
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— truth of Facts, if they are not drawn by ne- 
ceſſary conſequence from the words of the 
ra. verdict ; for, to the court, the rule is, De 
non apparentibus et non exiſtentibus eadem eſt 
he ratio, therefore they cannot conclude that 
re there was a lawful conveyance, unleſs the jury 
ot find the /ivery, | 
on A deed of feoffment may be given in evi- G. U. E. 105, 
it dence as a releaſe, for where the party is in 20d. Per Pas 
the poſſeſſion already, the deed, only, will be a - 
for ſufficient contract, to transfer a right. Vide 
fer ſupra. | . 
ac- Secondly, a deed may be given in evidence, x Sid. 264, 
ing on a rule of court, without proving ſuch 
for, deed, for if the party conſent, that ſhall be 
d- looked upon as a good deed, and that rule 
very 15 evidence of the yalidity of ſuch deed, for 
| the conſent of parties concerned, muſt be 
with | ſufficient and concluſive evidence of the truth 
pon of ſuch fact, for the jury are only to try the 
give truth of ſuch facts, concerning which the 
pol- parties differ. : 
that | | | | 
gras CJ.) Of Razure, &c. 
that 9 . 
We come now to ſhew in what caſes G. L. E. 103. 
nent, razure, interlineation, Fc. or breaking off the 
with feal avoids the deed. = 
ding, As to razure, interlineation, Sc, and ad- 
„ for ation, | 
what Formerly, if there was any razure or in- 10 Co. 92, 
the terlineation, the judges determined upon the 
ad Pprofert of the deed, and view of it, whether 
zes of the deed was good or not; for the very con- 
it are trivance of ſolemn contracts, ſuch as deeds 
ns as dre, and their preference to verbal contracts, 
annot Vas founded on this, that the intent of the 
make W 
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parties is, in the former, manifeſtly ſetled 
in expreſs words, and notoriouſly authenti- 
cafed, and there ſuch contracts are wholly 
referred to the court, if the truth of the 
ſolemnities, viz. of the fea! and of the de- 
[very be admitted, and therefore they muſt 
be diſſolved by contracts of equal ſolemnity, 
becauſe how they are deſtroyed -and avoided, 
muſt appear to the ſame judges that are 
by the law to determine of them; from hence 
alſo it came to paſs, that if a deed was 
razed or interlined, they adjudged it a void 
deed, becauſe it did not certainly appear to 
the court, that were the judges of thoſe ſo- 
lemn contracts, whether the mind of the party 
was contained in ſuch a mangled contract 
Or not. Bi | 

But as the manner of conveyancing ſwelled 
from fhort little deeds, to large and volu- 
minous ones, ſo much room was left for 
the miſpriſions of clerks, which required al- 
teration and amendment, or, with greater 
labour and expence of time, to be written 
over again, that from thence the court thought 
it neceſſary not to declare the deeds razed 
or interlined as void, upon demurrer ; but 
they referred to the jury upon the iſſue 
of non eff faftum, whether this deed thus 
razed and interlined, was the individual con- 
tract executed by the parties. - 

If a deed be altered by a ſtranger without 
the conſent of the obligee, in a point not 
material, this doth not avoid the deed; but 


otherwiſe it is, if it be altered by a ſtranger | 


in a point material, for the witneſſes cannot 
prove it to be the act of the party, that 
ſealed and delivered it, when there is any 


material difference from the ſenſe of the con- 


5 tract; 
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tract; but if the contract contains the ſenſe 
of the parties, the witneſſes may well ſwear 
it to be their act, for an immaterial al- 
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. 1 | 
7 teration doth not change the deed, and 1 
4 conſequently the witneſſes may atteſt that 1 
Q very deed, without danger of perjury. | 1 
But if the deed be altered by the party 11 Co. 27. 4 þ 
3 himſelf, though in a point not material, ll 
as yet it will avoid the deed; for when the 14 
ar party himſelf makes any alteration in his 1 
hy own deed, it diſcharges the contract; for 0 
on the contract hath its whole form from the 4 þ 
words of the - obligor z now when the obligee ll. 
* undertakes to ſupply it with new words, and 1 
5 to alter thoſe the party hath fixed upon, this 1 
5 is, according to the rules of law (which | 
Os take every man's own act moſt ſtrongly | | 
Ne againſt himſelf,) a new making, and a new "1 
| framing of the contract; and for a man to 1 
as contract with himſelf, is utterly void and in- 14 
| ” effectual. FE; 5 | | | 
al- Another reaſon of this interpretation of 0. L. E. 108. 
aan law might be, to add a ſanction to deeds, that 
3 perſons who had them in their cuſtody, might 
. not alter them, for fear of deſtroying their 


own ſecurities. N 
If there be ſeveral covenants in a deed, 11 Co, 28. b. 
and one of them be altered, this deſtroys 
the whole deed, for the deed is but a com- 
plication of all the covenants, ſo that the 
deed which is the whole, cannot be the ſame 
unleſs every covenant of which it conſiſts be 
the ſaine alſo, | 
All intereſts that paſs without deed, would zRol. Ab. 29. 
paſs, though the deed was afterwards interlined 
or altered, and the intereſt once veſted, did 
not thereby return back again, the deed not 
being abſolutely neceſſary to the paſſing of the 
Ms M 3 intereſt, 


166 ] 
Unle% in ſome intereſt, but only evidence that it was paſſed, 


+114 08 


the 


the act of livery the poſſeſſion paſſes, and 


| | 121 the 
particular £2155 however, by the $74. it is neceſſary to ſhew 2 dor 
ide 29 Car. 2. 

c. 3· & vide ante. Writing under the hands of the Parties. if tl 
2 Rol. Ab. 29. If blanks are left in an obligation in places teak, 
material, and filled up afterwards by the aſſent fatt 
of the parties, yet the obligation is void: the 
but if there is a blank left in an obligation, ä 

and filled up afterwards with ſomething im- 
material, this dath not avoid the contract, but B 
where there is a material part of the contract in a 
added after the ſealing and delivery, it is not off | 
the ſame contract that was ſealed and delivered. title 
2 Rol. Ab. 29. As if a bond be made to C. with a blank . by a 
left for chriſtian name and addition, which is lemi 
q In fucheale afterwards filled up by the aſſent of the par- WW mc 
ated, | ties, yet this 15 a void bond. | itfe] 
x Vent. 385, But if any immaterial part of the contract men 
be added, after ſealing and delivery, yet it is a wa 
in effect the ſame contract, and therefore it V 
ſhall not be avoided by fuch addition. cann 
e As if A. with a blank left after his name, be the 1 
Zouch and Clay. bound to B. and after C. is added as a joint with 
obligor, yet this does not avoid the bond, be- be p 
caule this does not alter the contract of A. for unle: 
he was bound to pay the whole money with- inter 
out ſuch addition, . tinu⸗ 
g.) Of breaking off the Seal. nth 
| Palm. 4. Where a thing hes in liver), a deed relating it is 
| „„ formerly ſealed, may be given in evi- If 
| Gence, though the feal be afterwards torn and 
| off, for the intereſt. paſſed by the act of liver) the x 
| which inveſts the party. with the poſſeſſion, deed 
| and the poſſeſſion that was once transferred by cuſto 
| the deed, doth not return back again, though to de 
1 the deed be cancelled, as the deed is only an whic 
evidence of transferring poſſeſſion, for Þy the t 
time 


1 
the deed without the ſeal (the /zvery being in- 
dorſed,) is an evidence of ſuch poſſeſſion ; ſo 
if the conveyance was made by leaſe and re- 
teaſe, the uſes being once executed by the 


ſtatute, do not return back again by cancelling 
the deeds. | 


| (5.) Of Deeds cancelled, Sc. 


But if a man ſhews a title to a thing lying 3 Bulſt. 79. 
in agreement, there he fails if the ſeal be torn 
off from his deed; for a man cannot ſhew a 
title to a thing lying in ſolemn agreement, but 
by a ſolemn agreement, and there can be no ſo- 
lemn agreement without a ſeal; fo that poſ- 
ſeſſion alone is no good title; ſince the thing 
itfelf doth not lye in poſſeſſion, but in agree- 
ment; therefore a man cannot claim a title to 
a water-courſe, but by deed under ſeal, 
Where a contract creates an obligation, it 
cannot be pleaded, if the ſeal be taken off, for 
the ſeal is the eſſential part of the deed, and 
without a ſeal, it is no longer a deed, nor to 
be pleaded, nor given in evidence as a deed, 
unleſs in the cafe above-mentioned, where the 
intereſt veſts, though the deed hath no con- 
tinuance; but where the deed is neceſſary to 
be ſhewn, in order to acquire the intereſt, 
there it muſt have the eſſentials of a deed, when 
it is ſhewn as ſuch. | 
If an obligation be ſealed when pleaded, Owen, 8. 
and after iſſue joined, the ſeal is torn off, yet 5, f.. b. 
the plaintiff ſhall recover his debt, becauſe the i Rol. Ab. 40. 
deed when proferred to the court, was in the ay 
cuſtody of the law, and therefore the law ought 
to defend it; beſides, the truth of the plea, 
which 1s to be proved, muſt have relation to 
the time when the iſſue was taken, and at the 
time of the iſſue, it had the eſſentials of a good 
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[ 168 1 - 
deed, and therefore that 1s ſufficient to Main- 
tain the iſſue. 

So if the ſeal of a deed be broken off i in 
court, it ſhall there be inrolled, for the bene- 
fr of the parties, becauſe, where any thing is 
impaired under the cuſtody of the law, it ſhall, 
as far as poſſible, be refores by the benigniry 
of the law. - 

If there be a joint 3 or obligation, 
and the ſeal of one of the obligors be torn 
off, it deſtroys the obligation, becauſe they 


are both bound as one perſon, and it one be 


diſcharged, the other cannot ſtand bound, be- 


cauſe they both make but one obligor. 


But if two perſons are bound ſeverally, 
there, if the ſeal of one of the obligors be 
broken off, yet the obligation continues on che 
other, becauſe there are ſeveral contractors, 
and ſeveral contracts, and therefore, by deſtroy- 


ing the obligation of one of them, the obliga- 


tion of the other! is not taken away. 

But if two men are bound jointly and 
ſeyerally, and the ſeal of one of them is torn 
off, this is a diſcharge of the other, for the 
manner of the obligation i is diſcharged, by the 
act of the obligee, and therefore that! is (ac- 
cording to the rule of law which conſtrues 
every man's own act, moſt ſtrongly againſt 
himſelf, ) a diſcharge of the obligation itſelf; 
beſides, ſince both are jointly bound as one 
perſon, the diſcharging one of them is a 
diſcharge of both, and, by cancelling, a 
ſatisfaction is ſuppoſed to be given for the 
whole debt; and when one man 1s diſcharged, 


who concurs to make an obligor, and the 


whole debt is ſatisfied, no obligation can reſt 
upon the other. 
Query, 


L 69 1] 
Query, If an additional reaſon may not be, 
chat by tearing off the ſeal of one obligor, the 
other may not (if bound to pay the debt) 
be in ſome meaſure deprived of his remedy 
againſt his Co-obligor, for his en 'o 
the oe RB -153 


(i.) 07 other Caſes refpeing Dh 
Before we cloſe this head, we ſhall add a 


few caſes, from other authors, not CEE 

cited, and ſome of a modern date. 

A deed. inrolled by conſent of one party 3 Lev. 388. 
only, ſhall be evidence againſt him, and all . | 
who claim under him. 

So a deed which begins, This indenture, Perla _ 
ſhall be evidence, though it be not an en W 
ture. 

So a deed ſhall be evidence, chough by ac- Pal. 43. 1 Mod: 
cident, Sc. the ſeal be broken, or torn off. 3 
[ide ante, the reaſoning and diſtinction of e ee 
cafes, NM . 

; Though cancelled by practice. Vids as be⸗ V. 1 Vent. 297. 
ore, 

So a counterpart, where i it is oma that V. 1 Salk. 287. 
there was an original, and that cannot be had. 

Vide infra. | 

A deed is good evidence, if ſtamped when Rex v. Bp. 
produced at the trial, though not ſtamped G. Su. _ 
when executed, or when firſt produced. ! 
But annexing another piece of parchment Rex v. Ricks. 
ſtamped, will not do; the ſtamp muſt be upon 1 
the parchment itſelf, which contains the writ- 1445 · 

ing, (and to obtain this the penalty muſt be 

paid.) 

A bond, in the 8 whereof a mort- Barnes 463. 
gage-demiſe i 18 contained, need not have two 
ſtamps, | 

4 | : The 


* 


L 9 1 
Mod. Ca. 223. The counterpart of a deed to declare the 
x Salk. 287. iuſes of a fine, is good evidence. 
3 Com, Dig. 282. Proof of the execution of a deed ought to 
* be by one of the witneſſes at leaſt, 
13. Cites per Or, if it be proved that they are all dead, 
Holt. 5 An. or upon ſtrict inquiry cannot be diſcovered to 
be alive, by proof that the name of any one 
indorſed is the writing of the ſame perſon. 
J 
lem. 3 Com. Or, that the name of the party, who exe- 
Dig. 2222 cuted it, is his proper hand-writing. Or, by 
= any one preſent at the execution of the deed, 
though he be not indorſed as a witneſs. 
Godfrey v. Nor- In debt on bond by the adminiſtrator 4: 


| ach ity 3. bonis non of the obligee, and who was the only 
19 F | {urviving witneſs. to the bond, proof of the 
hand-writing, and ſeveral letters from the 

obligor mentioning the bond, allowed good. 
| Leckbart v. Where there were three obligors, and an 
Gre. H. 30. action brought againſt one only, another of the 


21 of obligors was allowed to be a witneſs to prove 
execution of the bond by the defendant. 


Jones v. Maſon, If a ſubſcribing witneſs is become in- 


£- + 5:2 famous, on producing his conviction, his hand 
3 i | 

may be proved as if he was dead. 

Henley v. Phi- If the atteſting witneſs has lived abroad, 


ps, F. 74%, ſtrict proof of his death is neceſſary ; if he 
ARS has lived in England, flight proof is ſuff- 
cient. 1 


Generally, a copy of a deed ſhall not be 


10 Co. 92. b. 
allowed for evidence, though examined, at- 
1 Mod. 94. teſted, wrote by counſel as a true copy, and 


delivered to the party, as ſuch. 
Proof of the contents by witneffes ſhall not 
be allowed. Sed vide infra. | 
Nor a counterpart, without circumſtances 
which induce credit that there was an original. 
Vide ſupra. | 0 os 
U 


10 Co. 92. b. 


R. 1 Salk. 237. 
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_ witneſſes may be allowed. 


duce the leaſe in her cuſtody, an attorney who 
had read it was allowed to give evidence of 


becauſe he that claims under me, ſtands in 


LT 

But a counterpart has been allowed, where Per C. B. 6 An. 
the original could not be found, and there ,,] White 
was probable proof that there was an original: 
as, a counterpart of a leaſe, where the leſſor 
himſelf acknowledged that he made a leaſe of 
which this was a counterpart. 

So, a counterpart of a leaſe, found by 1 Lev. 25. 
the heir of the leflor among the writings of the 
anceſtor. | 

Though no witneſs be indorſed. Ibia. 

So, if it be proved that the original was PerTracy.6An. 
aſſigned to the defendant, or another under 
whom he claims, | 1 

Or, that the original is deſtrayed or loſt, 
And in ſuch cale proof of the contents by 


N. Mod. Ca. 22 p. 
10 Co, 92. b. 
10 Co. 92. b. 


So à copy, or proof of the contents has Keb. 12. 
been allowed, when a deed was imbezilled, or *** © 
detained by the other party. 


Defendant in ejectment refuſing to pro- young v. 
Holmes. M. 4. 
G. Str. 70. 


the contents. 


(K.) A Recital, when Evidence. 


The recital of one deed in another is no 6.1L. E. gg, 
evidence of the deed recited, (unleſs in the 
caſe after mentioned,) though the deed con- 
taining the recital be well proved, becauſe 
there ſtill wants an atteſtation of the firſt 
deed ; but if the perſon objecting to the evi- 
dence of the recited deed, claims under the 
perſon who. executed the deed that recites the 


former deed, the reciting deed is evidence v. x Salk, 286. 


V. infra, 


againſt him, of the reality of the recited deed, 


may 
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Mich. 1718. in 


the Exchequer. 
per Gilbert, Ch. 
Baron. 


1 
my place, and therefore what is evidence 
againſt me, muſt be evidence againſt him. 


Thus in the caſe of Fitz-Gerald and Euſtace, 
Euſtace the plaintiff claimed in equity, a 


| debt on the defendant's eſtate, by virtue of a 


ower, reſerved in the | Spy s ſettle- 
ment on the defendant's father, to charge the 
eſtate with payment of debts, and younger 
childrens portions; the defendant objected 
that there were not proper parties, becauſe the 
grand- father had made a mortgage, purſuant 


to that power, to one Cox, who was not party 


Per Holt. (Vide 
1 Sal. 286.) 


Per Tracy, 
7 Ann. 


R. Mod. Ca. 4 5» 


Per Gould. 12W, 
3. at Hertford. 
R. 2 An. 1 Sal. 
2.36, Mod. Ca. 


44» 
4 | 


R. Hard. 120. 
Semb. Vau. 74. 
R. 2 Lev. 108. 


2 Rol. 678. 
1. 40. R. 2 Vent. 
171. 


to the bill, and did not produce the original 
mortgage, but only an aſſignment thereof to 


Wybrants, to which the grandfather was 
party, yet the court allowed it to be evidence 


of the original mortgage, becauſe the plaintiff 
claimed under the grandfather, who was prey 
to the aſſignment. 

A recital may be evidence againſt him who 
executed, or claims under the party, who by 
ſuch recital is eftopped: as the date ſhall be 
evidence that it was executed the ſame day. 

A recital of a jointure to A. that there was a 
Jointure to her. 

So a recital of a deed is evidence of it, where 
the deed recited is loſt. 

So a recital of a leaſe for a year in a re- 
leaſe, ſhall be proof that there was ſuch leaſe 
if poſſeſſion hath been accordingly for ſeveral 
years. Vide infra. 

But a recital, generally, is no proof of 
the deed recited : as, if a patent or leaſe be 
recited, the patent or leaſe ought to be proved. 

So, if a patent be recited to be ſurren- 
dered, and the patent be proved by one party 
as in eſe, the other ought to prove the ſur- 
render, 
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C293 J 
Yet, if the one relies upon the recital as R. 2 vent. 171. 
proof of the patent, it ſhall be alſo proof of 
the ſurrender. 
So a recital of a levari, or other record, in 3 Com. Dig. 
a record, is no proof of the J/evar:, Sc. per 3 
Hale, 23 Car. 2. Sir P. Pindar; if the re- 
cord of the levari is not loſt. 
So a recital of a leaſe in a releaſe, is NO R. 1 Salk, 286, 
N againſt a ſtranger, without ſhewing that 
the leaſe is loſt. Vide ſupra. „„ n 
Nor a recital of a deed for the uſes of a Mod. Ca. 45. 


Ine, without proof that there wis a deed of 
uſes. 
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A.] II. (r.) OF PRIVATE WRITTEN 
EVIDENCE. | 
(11.) Of WRTrIN Gs without SEAL. 
[I.] Wills. 12 | 
F2.] Policies of Inſurance. 
I3. ] Bills of Exchange. 
LA.] Promiſſory Notes. 


[ 5.] Of other Writings without Seal of 
Various kinds, 


1 


L..] Of Wills. 


. 1 N proving a will according to the ſtat. of 
1570. in Kent. frauds and perjuries*, if one witneſs prove 
2 Wms. 5299- that the other two were preſent, this is ſuffi- 
* Vide the Client proof, without having all the witneſſes 
cabſtance of tne to prove it; for it is proved by one witneſs, 
that the will was executed according to the 
method required by the ſtatute, unleſs on the 
other ſide ſuch characters of fraud be ſhewn, 

as render it neceſſary to produce the reſt. 

G.L.E-72., If a man deviſe lands by force of the ſtat. 

© of wills, or by cuſtom, the probate of the will 
in the Spiritual Court cannot be given in evi- 
dence, for all their proceedings, ſo far as they 
relate to lands, are plainly corgm non judice, 
as they have no power to authenticate any ſuch 
deviſe, and therefore a copy produced under 
| their ſeal, is not evidence. 

x Rol. Ab, 678- But the probate of the will is good evidence 
as to the perſonal eſtate, for ſuch probates are 
the records of that court, and therefore a copy 
of them, under the ſeal of that court, muſt = 
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[75 1 
good evidence; and this is reaſonable, becauſe 
it is the uſage of the court to preſerve the 
original will, and only to give to the party 

a copy under the ſeal of the court. | 

Where a perſon in ejectment would prove g. I. E. 73. 

the relation of father and fon by his father's Pte H. 
will, he muſt have the original will, and not 1701. 
the probate only, for where the original is in 
being, the copy is not evidence, in ſuch caſe ; 
the probate being no more than a true copy 
under the ſeal of the court of a private inftru- 
ment; and the law, which requires the beft 
evidence, will not allow of a copy ; beſides, in 
ſuch cafe, the law doth not conſider this as 
proof of a true copy, for the ſeal doth not 
prove the truth of the copy, unleſs the ſuit re- 
Jates to the perſonal eſtate only. 
But the ledger books are evidence in ſuch 14. 
a caſe, becauſe theſe are not conſidered merely 
as copies, but they are the rolls af the court 
itſelf; and though the law doth not allow theſe 
rolls to prove a deviſe of lands, where the 

claim is by the words of the deviſe, for the 
reaſons already given ; yet when the will is only 
to prove a relation, the rolls of the Spiritual 
Court, that have authority to inroll all wills, 
are ſufficient proof of ſuch teſtaments; for if 
there be ſuch a teſtament as appears by the 
rolls of that court, the relation is proved; but 
that there is ſuch a will doth not appear by 
the copy of the will, in as much as the copy is 
not good evidence of an original, becauſe the 
law (except in the caſes before mentioned) 

admits nothing to be read that implies better 
evidence. | | 
But the copy of the Ledger book was not 6. x. E. 74. 
allowed to be read in Sms becauſe com- — 
mon practice had prevailed that ir ſhould not; 

IX though 
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though my Lord Holt ſaid, that ſince the ori- 


ginal would have been read as a roll of the 


Court, without further atteſtation, it was fit the 


copy ſhould be read, and that the practice 


| ſhould be altered; the practice ſeems to be 


founded on a miſtake, that the Ledger book 


is read as a copy, and ſo the copy of that is 


Raym. 405, 6. 
1 Sid. 359. 

1 Strange, 481. 
1 Williams, 388. 


but the copy of a copy, whereas the Ledger 


book is read as a roll of the prerogative 


Court, BEE | pts. by 
Ina ſuit relating to a per/onal eſtate, the 
probate of the will under the ſeal of the court 
is. ſufficient evidence, and no. evidence con- 
trary to it can be given, as that ſuch will was 
not the laſt will and teſtament of the party 


_ deceaſed, for the ſpiritual courts are the pro- 


per judges of what is, and what is not the will 
of the teſtator; and ſince the authority of 


Judging is committed to them, the temporal 


Raym. 405, 6. 
1 Sid. 359. 


Raym. 308, 6. - 


1 Sid. 359. 


Ibid. & 
B. N. P. 247. 


courts are bound by their judgments. 

But the adverſe party may give in evidence, 
that the probate is forged, becauſe ſuch evi- 
dence ſuppoſeth that the ſpiritual court hath 
not given any judgment, and ſo there is no 
reaſon for the temporal court to be concluded, 
ſince the ſpiritual court hath made no judg- 
ment in the matter, for a forged probate is 
none at all. a E 

So alſo, it may be given in evidence, that 
ſuch probate was obtained by ſurpriſe, for 


that is as much as to ſay, that the ſpiritual 


court hath not made any legal deciſion in the 
matter, and therefore, that the temporal court 
ought not to be concluded by its authority. 
So the adverſe party may prove that the 
teſtator left bona notabilia againſt the probate | 
by an inferior court, for then ſuch court had 
no juriſdiction. | | © 


£0071 

If letters of adminiſtration be ſhewn under 1 Sid. 3. 
ſeal, you may give in evidence that they were 
revoked, for this is in affirmance of the pro- 
ceedings in the ſpiritual court, and doth not 
controvert the rectitude of its deciſions. 

A will that hath partly the form of a will, 1 Mod. 27. 
and partly the form of a deed, may be given 
in evidence as a will, for if the intent of the 
party ſhall ſufficiently appear to make a diſ- 
poſition after his deceaſe, the informality of 


the words ſhall not vitiate the inſtrument. 


Where a will remains in Chancery, by order 1 Keb. 11. 
of that court, a copy may be given in evi- 


dence, for then it becomes a roll of that 
court, and conſequently a copy of it is ſuffi- 


cient evidence. 7 85 
By the ſtatute of frauds all deviſes of lands 29 Car. 2. c. 3. 
muſt be in writing, and ſigned by the party © 5 


deviſing the ſame, or by tome other perſon 


in his preſence, or by his expreſs directions, 
and atteſted and ſubſcribed in the preſence of 
the deviſor by three or more credible witneſſes. 
If a will be atteſted by two witneſſes, and B. N. P. 263. 


afterwards the teſtator make a codicil, which <> 35. 


he declares to be part of his will, and that is 

likewiſe atteſted by two witneſſes, yet it will 

not be a good will within the ſtatute. But if a Jones v. Lake, 
man publiſh his will in the preſence of two 5h C 2: 


WE 6-45 \ 2 Ch. Ca. 109, 
witneſſes, who ſign it in his preſence, and a S. P. 


month after he ſend for a third witneſs, and 


publiſh it in his preſence, this will be good. 


Vide infra. And qu. if this is law? 


Lord Chief Juſtice Holt appears to have Show. 69. 


þ . | Wms. $00, 
been once of opinion, that it was neceſſary ; wa. 2. 


that the teſtator ſhould ſign the will in the B. N. P. 263, 


preſence of the witneſſes; but it ſeems to have 
been ſince ſettled to be ſufficient for him to 


own it before them to be his hand. 
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Ellis v. Smith, The ſtatute requires three witneſſes to one 


„ ET Log Bo aro OS 
7 WES nn 


hx po 35 ſingle act of execution, and not three ſeveral. by h 
Cor. Ld. Chan. executions before a ſingle witneſs to each man 
_— only; therefore, if a man acknowledge his . and 


Chief Juſtices. ſeal and hand writing before three ſeveral ⁵ none 
witneſſes, this will be a good execution within good 

the ſtatute, becauſe the acknowledgment to H 

all amounts to but one execution: but if he BR ſheer 

actually ſign and ſeal the will every time be- from 

fore each witneſs ſeparately, ſo as to make MF ſheet 

each a diſtrict execution, that will not be Fi ment] 

good. Vide ante. LATE ent 32, W the 1: 

B. N. P. 263. The ſtatute requires atteſting in the teſta- MH thous 
tor's preſence, to prevent obtruding another. WF ſheet, 

will in the place of the true one; but it is holde. 

enough if the teſtator might ſee, it is not ne- the fir 

ceſſary he ſhould aually fee them ſign: the e 

Salk. 688. therefore, where the teſtator had deſired the ficien 
witneſſes to go into another room ſeven yards neſſes 

diſtance to atteſt it, in which there was a che wi 

window broken, through which the teſtator not: 

might ſee them, it was holden good.—So if teſted, 

the teſtator being ſick ſhould be in bed, and ſtrume 

the curtains drawn. „„ ; = Thc 

Lemayn and Note; ſigning need not be by ſetting the of the 
I. name to the bottom, it is enough if the will teſtato 
Webb and be of the teſtator's hand-writing, and begin of the 
W H. with I. J. S. Sc. and it has been ſaid that matter 
Sia. 764, ſcaling is ſigning, and was fo determined in WW Ast 
_ _ the caſe of Wang ford and Wang ford, by Lord che fol 
Raymond at ' Guildhall. But this may well gumen 

be doubted, becauſe the meaning of the ſta- Kerſey, 

rute in requiring it to be ſigned by the teſta- He 

tor, was for a further ſecurity againſt impo- © have 

fition, which can be only by putting his name and 

or mark ; and of this opinion was the Court bear, 

of Exchequer in a late cauſe, grounding them- © form, 

ſelves upon the opinion of Mr. J. Levinz, in 1 Sg 

e Lemais Sens 
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[1-299] 7 

Eemain and Stanly, and in the caſe there cited . _ 
by him out of 1 R. A. 245. 25. And if a Lea and Libb, 
man make a will on three pieces of paper, 
and there be witneſſes to the laſt paper, and 
none of them ever ſaw the firſt, this is not a 
good will. Tide infrak | 

However, where a will conſiſted of two Bond v. Sewell, 
ſheets, and the connection went on regularly gg. 
from one ſheet to the other, and in the firſt 
ſheet the teſtator gave lands to truſtees after 
mentioned, upon truſts there ſpecified, and in 
the laſt ſneet appointed perſons to be truſtees; 
though the teſtator never executed the firſt 
ſheet, and the witneſſes never ſaw it, it was 
halden by allc the judges of England, that if 
the firſt ſheet were in the room at the time of 
the execution of the ſecond, that was ſuf- 
ficient :: for it is not neceſſary that the wit- 
nefſes ſhould ſee. or know how many ſheets. 
the will conſiſts of, or whether it is a will or 
not: and it is clear that a will, properly at- 
teſted, may by reference bring in another in- 
ſtrument as part of it. 1 

Though the ſtatute require the atteſtation. str. 1109. 


_ —2 — 
— — 2 2 E — 1 


of the witneſſes to be in the preſence of the 
teſtator, yet it need not appear upon the face 
of the will to have been ſo done, but it is 
matter of evidence to be left to a jury. 
As to the formal part in executing of wills, 
| the following, taken from Lord Camden's ar- 
gument in Doc. Dm. Hindſon & Ur. S al. v. 
Kerſey, p. 33. may be taken as a ſummary. 
He fays, In the formal part the judges 
* have been liberal, they have gone as far, 
< and perhaps farther, than the words will 
bear, to eſtabliſh the will, where the want of 
formality was: only objected. | 
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8 Vin. abr. 125. 


pl. 13. 
2 Ch. Ca. 1cg. 


2 Salk. 688. 
Carth. 81. 
12 Mod. 37. 3 


DL 186; J 
e Delivery as a deed ſhall be publication of 
Tamils h | | 
«© The witneſſes may atteſt at different 
%%% id on en 
<« The preſence of the teſtator ſhall not be 


« confined to the very room.“ 
Salk. 395. pl. 1. Comb. 158. 5 . 
It is beyond the point of penmanſhip to 


& anticipate ſuch queſtions; and it muſt al- 


Per Lee, Ch. ]. 
in Anſty and 
Dow ſing. 


te ways be remembered, that the rules of con- 
« ſtruction were framed to ſupply the defects 
re Of human language and capacity.” 
Notwithſtanding the common way is to call 
but one witneſs to prove the will, yer that is 
only where there is no objection made by the 
heir, for he is intitled to have them all exa- 
mined, but then he muſt produce them, for 
the deviſee need not produce more than one, 


if that one prove all the requiſites; and 


8. C. cited in 
Str. 1096. 


Str. 1026. 


though they ſhould all ſwear. that the will was 


not duly executed, yet the deviſee would be 


permitted to go into circumſtances to prove 
the due execution; as was the caſe of Auſtin 
and Willes, cited by Lord Hardwicke, Chan- 
cellor, in Blacket and Widdrington, M. II. 


'G. 2. in which, notwithſtanding the three 


witneſſes all ſwore to its not being duly exe- 
cuted, the deviſee obtained a verdict. In 
Pike and Bradbury, before Lord Raymond, 
upon an iſſue of deviſavit vel non, the wit- 


neſſes denying their hands, the deviſee would 


have avoided calling them, but his lordſhip 
obliged him to call them, whereupon the firſt 
and ſecond denying their hands, it was ob- 
Jetted he ſhould go no farther, for it was ar- 
gued, that though if you call one witneſs 
who proves againſt you, you may call another, 
yet if he prove againſt you too, you can go no 

| EM + --*-*" tarther; 
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s ob- 
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other, 
go no 
rther; 


1 


cette, but the Chief Juſtice admitted him 


to call other witneſſes to prove the will, and 
he obtained a verdict. | 

Where the atteſtation was only . 4 
« ſealed, publiſhed and declared in the pre 
« ſence of us,” the witneſſes being dead, and 
their hands proved, the court held it to be 
evidence to be left to a jury of a n 


= with all circumſtances. 


It was laid down by Lee, Ch. Juft. in de- 
livering the opinion of the court of K. B. in 
the caſe of Auſty and Dowſing, that a deviſee 
of any part of the eſtate, or a legatee where 
the legacy is charged upon land, will not be 
a good witneſs, nor would a releaſe make him 
ſo, as that would not alter his credibility at 
the time of atteſting. However, it has been 
ſaid, that the judgment of the court was in 
that caſe founded upon the particular circum- 
ſtances. of the caſe, and not on any general 
doctrine, as there was not, nor could: be any 
payment or tender made of the annuity given 
by the will in that caſe to the witneſs's wife; 
and the general doctrine laid down by Lord 
Chief Juſtice Lee has been ſince denied by 


the court of K. B. in the ay mentioned in 
the margin. 


Croft v. Pawlet 
E. 12 G. 2. 


B.N. P 


\ 


Notwithſtanding done 18 fl in the pre- 


ceding caſe, as to the general doctrine laid 
down by Lord Chief Juſtice Lee, having been 
ſince denied, we beg leave to refer the rea- 
der to the argument of Lord Camden in the 
caſe of Doc. Ex. Dm. Hindſon & Ux. & al. v. 
Kerſey, and let him determine for himſelf, 
whether the opinion of Lord Chief Juſtice 
Lee muſt not be completely reſtored in the 
judgment of every one who reads that argu- 
ment; and whether ſubſcribing witneſſes, who 


8 are 


. 265. : 


Vide ante, 


Wyndham and 
Chetwynd, M, 
31 G. 2. 

1 Burr. 414. 
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are in the leaſt intereſted at tlie time of tlie 

atteſtation (not included within 26 Geo. 2. coc 

„ 1 are credible, i. e. competent; or by any del 

| future act or event can be rendered ſo? A; WF as: 

both caſes are publiſhed together in a thin coc 

guarto, and may eaſily be had by any one, we 1 85 

thall not enlarge much farther upon the ſub- wil 

Jet, leaſt we . ſhould be conſidered as too leg; 

prolix. Or 1 

We ſhall only FATTY ans abſtract from fuſe 

Lord Camder's argument. He ſays, It is be 

| r admitted that if any other deſcription had fac] 

11 © been added to the witneſſes, that muſt have 8.4 

= © belonged to them at the time; as if three or. 

kl « Engliſþmen, or three full aged perſons had the 

' © been required, theſe adjuncts would have hav 

id te been neceſſary at that time; and if fo, I be 

1 „ ſee not by what rule of conſtruction one cod 

| te epithet or adjun& can be diſtinguiſhed 510 

1 from another.“ Can this argument be an- cre: 

| the 

i 0 ) of the 1 0 25 Geo. 2. c. 6. 28 he 

iN - witneſſes 70 wills, | of e 

1 | 7 uſe 

|| B. N. P. 265. To prevent, however: the inconveniences es. 

bi 1 which would have ariſen from the above opi- and 
im nion given in Auſiy and Dow/ing, in caſe it 
i | had been followed, as there are few. wills in 
= which the witneſſes have not had legacies or 

_ debts charged upon land, | a 

1 The /tatute 25 G. 2. c. 6. enacta c 

. 1. That any beneficial deviſe, legacy, ot 

lt eſtate, intereſt, gift, or appointment, made to Neu 

0 any perſon being a witneſs, after 24 June, 60 

1752, to any will or codicil, ſhall be void, wp 


and ſuch perſon be admitted as a witneſs. 
Lk 2 -* 526 T0 
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| 8 1 
2. That any creditor atteſting any will or 
code, made or to be made, by which his 


debt is charged upon land, ſhall be admitted 


as a witneſs. to the execution of ſuch will, or 


codicil, notwithſtanding ſuch charge. 


800 That any perſon Who had atteſted any 


will or codicil then made, to whom any 


legacy or bequeſt was given, haying been paid 
or releaſed, or upon tender made having re- 


fuſed to accept ſuch legacy or bequeſt, ſhall 


be admitted as a witneſs to the execution of 
ſuch will or codicil. 

43, That any legatee, having atteſted a will 
; ar codicil then made, who ſhall have died in 
the life time of the teſtator, or before he ſhall 
have received or releaſed his legacy, ſhall 
: bs deemed a legal witneſs to ſuch will or 


% 


eee 
After = there is a proviſo, that the 
credit of every ſuch witneſs, in any of the 


caſes before-mentioned, ſhall be ſubject to 


the conſideration of the court and jury, before 


whom he ſhall be examined, or of the court 
of equity in which his teſtimony ſhall be made 


uſe of, in like manner as the credit of witneſ- 


ſes in all other caſes de to be conſidered of 
and determined. 


PRE 1 


(6) Continuation 1 prod of wills. | 


Though the deviſee prove che will duly 
executed according to the ſtatute; yet if the 
heir at law can prove any fraud in obtaining 


it, the jury ought to find againſt the will; 
for fraud 1 is in this caſe examinable at las, 


and not in equity. | | 
N My | By 


4X 


Branſby and 
Kerridye, 28th 
July, 1718. 1n 
Dom. Proc. 
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23 Car. 2. e. 3. 


Oxyons and 
Tyrer, 


1 P. W. 345 


will to paſs the land to B. (the witneſſes 
not having ſigned it in teſtator's preſence) 


184 J 

By the ſtatute of frauds, a will executed as 
before mentioned, ſhall, continue in force un- 
til the ſame be burnt, cancelled, torn, or ob- 
literated by the teltator, or in his preſence, 
and by his directions and conſent; or unleſs 
the ſame be altered by ſome other will or 
codicil in writing, or other writing of the de- 
viſor, ſigned in t e preſence of three or more 
witneſſes declaring the ſame.” .. 
If a man deviſe his land to A. ni then 


make a ſecond will, and deviſe it to B. and 
upon that cancel the firſt will, by tearing off 


the ſeal ; if the ſecond will be not good as a 


it will be no revocation ; neither will the 


B. N, P. 266. 


cites 


tearing off the ſeal, becauſe no ſelf- ſubſiſting 
independant act, but done from an opinion 
that the ſecond revoked it. 

A. deviſed to B. and afterwards made ano- 


Glazier (exdem, ther will, and thereby deviſed to C. and ex- 
Ec.) v. Glazier, preſsly revelced all former wills. At the teſ- 


B. R. 
Hil. 10. G. 3. 


B. N. P. 266. 
Ld. Lincoln's 


caſe. Sh. Par. 


Cafes, 
Martin and 
darape, 1740. 


tator's death, both wills were found amongſt 


his papers, the firſt uncancelled, but the ſeal 


and name torn off from the laft, the firſt is 
a good will : for one will cannot be a revoca- 
tion of another till it becomes a perfect will, 
which is not till the teſtator's death; and at 
that time the laſt will did not exiſt. 

And note; there are many other ways of 
revoking a will than what are mentioned in 
the ſtatute, as by levying a fine of the land 
deviſed : fo if the deviſor marry and make a 
ſettlement on the iſſue, reſerving the fee in 
himſelf, though he afterwards die without 
Hue, Sc. 


But 


But where tenant in tail wy bargain 1 B. N. P. 266. 


ſale conveyed to J. S. in fee, in order to 


make him tenant to the Præci in a com- IT 2. K. B. 
mon recovery, the uſe of which was declared 


to him in fee, and 8th June (7 rinity Term 


beginning the 7th,)' made his will, and after- 


wards a writ of entry was ſued out returnable 

in Quind Tr. (17th June) and the recovery 
ſuffered: it was holden that the land paſſed 
by the will, and the reaſon ſeems to have 


been, that the deed and recovery make only 
one conveyance, of which the deed is the 
moſt ſubſtantial part, and therefore every ſub- g. N. p. 266. 


8 5 { Darley v. 
ſequent part muſt refer to it. But a leaſe and as... 


Trin. 7. Geo. 3. 


releaſe, and recovery ſuffered after the will 1s 
a revocation. 
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| | | (3% 4 . & 3% n W 
v. S.. a3 El 2. JYEFINITION. A policy of inſurance 


Ma. 105. 


R. Hard. 381. 


2 Sand. 200. 


2 Sand. 200. 


is, when a merchant gives a conſidera- 


tion in money to others to inſure his goods, 
ſhip, or other things by him adventured, 
upon ſuch terms as may be agreed between 


the merchant and inſur ere. 
This uſage was introduced by the Em- 


peror Claudius Cæſar, recorded among the 


laws of Oleron, afterwards uſed among mer- 
chants in England, and ſince in other king- 


doms. | | 
By the ,. 43 El. 12. it appears that this 
uſage is common, when a grand adventure 
is made in parts remote, whereby if a ſhip 
periſhes, the loſs 1s divided among many. 
Upon this ſtatute the King may make an 
office for entry of policies. 
By the inſtrument, or policy of inſurance, 
in conſideration of a premium of ſo much 
per cent. to be paid by the merchant, the 
inſurers inſure ſuch a ſhip, her tackle, and 
keel, &c. from London to ſuch a port; and 
if the ſhip, &c. periſh, every ſubſcriber pays 
the ſum by him ſubſcribed, for recompence 
of the loſs: Or if the inſured's intereſt does 
not amount to the whole ſum inſured, then each 
pays in proportion to the ſum he has inſured. 
An inſurance may be made for a ſhip, &c. 
in her voyage to ſuch a country, or port, and 
her return to London, &c. or for a voyage 
9785 to 
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L 1787 J 

to ſuch a country, and to trade there, and 
return to ſuch a port. 

So it may be for the goods and merchan- Ma. 106. 
dizes laden in ſuch a ſhip; or for * and 
ſuch goods in particular. 

Or for goods laden, or to be laden in any Skin. 327. 
ſhip at ſuch. a port, or from ſuch a country 
to London. | 

So for money, though he has no intereſt k. 2. Ver. 717. 
in the ſhip or cargo, except what 1 lends 
Pan Bottomree bond. 

So an aſſurance may be made upon ſhip = Sand, 200. v. 
and goods, loft or not loſt. dene 

For the goods of A. without account, if Skin. 405. 


proved that A. had goods there, though the 


5 Parteien, are not proved. 


So it may be wade for the life of any Ma. 107. 
perſon.” 
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Park 33. f 


5 


(5.) Of the Conttroction o he Palio. 


A Policy of infurance bang a nad of 


indemnity, and being only conſidered as 
a parel contract, muſt always be conſtrued 


as nearly as poſBble, according to the in- 


1 Burr. 347. 
Roccus not. 18; 


tention of the contracting parties, and not 
according to the ſtrict and literal meaning 


of the words. The mercantile law, in this 


reſpect, is the ſame in every part of the 


world; for from the ſame premiſes, the ſound 


concluſions of reaſon and juſtice- muſt ever 
be the ſame. Thus, as the benefit of the 


inſured, and the Advandenent of trade, are 


1 Burr. 348. 


the great objeAs of inſurance, policies are 
to be conſtrued largely, in order to attain 
thoſe ends; for it would be abſurd to ſuppoſe 
that when the end is inſured, the ordinary 
and uſual means of attaining it can poſſibly 
be excluded; whatever, therefore, 1s done 


by the maſter of the ſhip, in the uſual courſe, 


neceſſarily and ex juſtd causd, although a 
loſs happen thereon, the underwriter ſhall be 
anſwerable. 

But in the conſtruction of 8 no rule 
has been more frequently followed than the 
uſage of trade, with reſpe& to particular 
voyages or riſks, to which the policy relates; 
and in the caſes quoted by Mr. Park, in his 
excellent Syſtem of the Law of Marine In- 


ſurances, in ſupport of theſe principles it will 


be found, that the learned judges have al- 


ways called in the uſage of trade, as the 


ground upon which the conſtruction turns. 
Vid: Park 33, & ſeq. 
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It is {aid that a policy may be explained salk. 444, . 1 

by a parol agreement; as, that it ſhall not Cont. Skin. 55. All 
take effect till the ſhip arrive at ſuch a place, 
though the policy be from London. Sed gu.? 
as to admitting parol evidence to contraditt a 
written inſtrument, except as hereafter ſtated? 

That it ſhall be for the ſhip A. where Per Holt, Salk: 
B. is commander, though the policy by ““ 
miſtake was for the ſhip B. where D. was 
commander. | 5 N 

So if the policy has a blank for the time Semb. F. g. 255. 
of the inſurance, it ſhall be helped by a 
verdict. N | . 
If the ſhip or goods inſured be loſt in Ma. 105, 108, 
whole or in part, every infurer ſhall make 
recompence according to his ſubſcription, or 
pro rats in proportion thereto, x 
But a fraud in him that makes the in- Ma. 107. 
ſurance will excuſe the inſurer; as, if the 
owner of a decayed ſhip after inſurance de- 
ſtroy the ſhip; or if the ſhip periſh by his 
det Fg | 

Or the default of the pilot. Sed gy. ? Or Ma. 109. 
the ſhip be inſured as tne ſhip of an ally, . 2998 
when it was the ſhip of an enemy. | 

So if a man knows the ſhip, Sc. to be Sho. 324. 
loſt before inſurance, though the inſurance 
was for the ſhip, loft or not loſt. So if the 
words are general, without ſaying, /o/t or 
not loft, if the ſhip was loſt before the in- 
ſurance, though the inſured. did not know 
. 


So if the voyage be changed, or a de- Sho. 324. 
viation made by the default of the inſured. 

Or if the maſter, or the goods are trans- Sho. 325. 
ferred to another ſhip. e | 
So the inſurer ſhall not be charged for Ma. 103. 
goods, Sc. imbezzilled, or ſtolen by any of 

: | 1 


I 
— 


. ——— 


R. Sho. 1 33. 


R. 3. Lev. 320. 
4 Mod. 60. 
Sho, 326. 


A warranty muſt 
be literally com- 
lied with. Vide 
Pot Eſſay III. De 
Hahn v. Hartley. 


R. 3. Lev. 320. 
4 Mod. 60. 
Salk. 443. 


4 Mod. 60. 
Sho. 324. 


R. 3. Lev. 321. 
4 Mod. 60. 
Sho. 326. 


Per 3 J. Holt 
Cont. Salk. 443. 


R. Salk. 44 5. 


R. Salk. 444. 
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the mariners, or taken feloniouſly out of the 


ſhip. Though the inſurance be againſt pi- 
rates, thieves, Fc. for it ſhall be intended 
of public thieves, as enemies, pirates, &c. 

So by the cuſtom of merchants, if an in- 


ſurance be upon goods in a ſhip to ſuch a 
certain value, every inſurer ſubſcribing, after 


the whole value ſubſcribed, ſhall return his 
premium, and ſhall not be charged for the 
goods loſt, though the firſt ſubſcribers prove 
inſolvent. 

So the inſurer ſhall not be charged if the 
inſured does not perform the terms on his 


part; as, if a policy has the words, war- 


ranted to depart witb convoy; for that im- 
ports that the inſured ſhall take convoy for 
his ſecurity, and if he does not, the inſurer 
ſhall not be charged. 

And it is not ſufficient that he took con- 
voy for his departure, if he did not take it 
for the whole voyage. 

If the ſhip make a deviation in her voyage, 


or the inſured act contrary to his agree- 


ment. 

If there are mutual covenants, and the 
one is the cauſe whereby the other cannot be 
performed. 

As to convoy, if it be ſeparated by tem- 
peſt, and the ſhip in ſearch of the convoy be 
taken, it is not ſuch a default that the in- 
ſured ſhall loſe his inſurance. 


So if a convoy be taken at the uſual place, 


Viz, at the Downs, though the ſhip depart 
without it from London. 
So a voyage in the uſual courſe, though 
it be not direct, will not be a deviation. 
So if the damage happens before any de- 
viation, though afterwards the ſhip deviates, 
e 


75 
(oh 
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the | inſurance ſhall not be loſt. Query, If 

any later determination upon this point? Vide 

the reaſoning in De Hahn v. Hartley. Poſt. 

Eſſay III. 5 

If the inſurance be till the ſhip be diſ- R. Skin. 243. 

charged from the voyage, ſhe is not diſ- 

charged by arrival at the port, till the goods 

are unladen. 94 HR 1s 
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(c.) Of perils uſually inſured againſt. 


P of infurance, againſt which , the Aſlrer 
inſures, are 


Ma. 108. (1.) Perils of the * 


2 Ro), 248. l. And therefore, the inſurer undertakes to 


= "Sho 1 inſure againſt all d- age by tempeſt, or ſhip- 
wreck. * 
R. Skin. 3. If he inſure again perils by diſtreſs of 


weather only, the inſurer ſhall Pay if the 


ſhip be loſt in the ſea, not if it be loſt by 


capture of an enemy. 


R. 2. Rol. 248. So againſt all dangers upon the ſea, by 


. 40. 4 Mod.bo. 
— way pirates or men of war, 

Dub. Salk. 444+ So againſt ſeizure by the government. 

Ma. 109. (2.) The uſual hazards expreſſed in po- 


lieies are, men of war, enemies, pirates, ro- 


vers, thieves. 

8 *. 2 "hg againſt Barratry of the maſter him- 
5 

2 Mod. Ca. And every *. of the maſter will be 

43% „ barratry; as, if he run away with the ſhip, 
or imbezzil the goods. And therefore it is 
ſufficient to aſſign a breach, and find by 
the verdict, that by the fraud and negligence 
of the maſter, Sc. But mere negligence 
does not amount to barratry. Of the ſub- 
ject of barratry we ſhall hereafter treat more 
fully, yet as conciſely as _ be, referring 
to other authors. 


It (3.) Reftrains 


HE uſual perils. exprefied in 1 f 


88 
er 


2 


5 
V 
ES 1 3 > RN 
C a De ER * s 
. 57 ; 
1 


tw] 
(3:) Reftraint of Princes; Embargo, lia. 116, 115 
But fuch a policy does not inſure againſt 2 Ver. 1784 
reſtraint for non- payment of cuſtoms. Nor 


if the inſured navigates contrary to the laws 
df the eountry. | 


Boyfield v. 
Brown M. 10 
G. 2. Stra. 1065. 


Cary v. King. 
8. . 
B. R. H. 304. 


Seaman v. Fon- 
nereau, H. 16. 
. ee 


Green v. Brown, 
M.17 G. 2, 
Stra. 1199. 


Sparrow v. 


Carruthers, T. 


18 G. 2. Stra. 
1236. 


Wele⸗ v. 
es, M. 19 G. 
tra. 1243. 
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(4.) Of various Caſes and Determinations. 


S to ſalvage, if it falls ſhort of the 
freight, it 1s to be conſidered as a total 
loſs. 

The expences of ſalvage may be given 
in evidence, though the only Tpecial da- 
mage laid is, that che goods Were ſpoiled by 
the hip s ſinking, for it 1s within the cauſe 
of action. * 

If a material cire ſtance (as that advice 
was come that the ſhip was leaky, and ſud- 
denly difappeared) is concealed from the 
inſurer, the policy is void, though the ſhip 
is not loſt, but taken by the enemy. 

If a ſhip is inſured except as to captures 
and ſeizures, and four years afterwards has 
never been heard of, it ſhall be deemed 
ſufficient evidence that ſhe foundered, and 
the plaintiff ſhall recover againft the in- 
furers. 

If goods are loſt, after the owner has taken 
them out of the Hip into a lighter, and be- 
fore they reach land, it is not a charge on is loſt 
the inſurers; otherwiſe, if they had been {eat pur cr 
by the ſhip's boat. only, 


If a ſhip inſured to the port of London, tar ned 


and till there moored twenty-four hours in Nov 
good ſafety, arrives the 8th, is that day on any 
ferved with an order to return to perform, jects, i 
fourteen days quarantine; the crew deſert, of ſaly; 
the captain petitions to be excuſed, petition domini 
adjourned to the 28th, and then ordered Inſured 
back ; ſhe returns, pertormsgthe quarantine, leſs the 
applies to air the goods, and before her re- Wir, 0 


— | turn 


erform 
deſert, 
etitlon 
rdered 
antine, 
her re- 

turn 
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ther, but takes in goods, 10 be delivered at a _ 5 19 8. 


I 195 7 
turn the ſhip is burnt, the inſurers are 


liable. oh 


If a man inſures intereſt or no intereſt Dick v. Barrel, 


on any ſhip he ſhall come in from 7. to L. Sta. 1348. 


beginning trom his embarking, and-the money 
to be paid, though his perfon eſcape, or the 
ſhip be retaken, and he embarks on S. which 


| ſpringing leak, he goes on board F. he arrives 
in IL. but ſhip 


| ip &. is taken, the inſurer is 
liable, and if S. had got ſafe, and F. been loſt, 
he would not have been liable. Vide poft. 
If a ſhip is inſured from one port to ano- pores v. wit: 


third, and is loſt before#he comes to the di- 20's: 
viding point of the two voyages, the inſurer is 
lablc, for the intention to deviate does not 
diſcharge him. | 

On intereſt or no intereſinſured,. a recap- Dean v. Dicken 
ture, after being in an enemy's port, does wot. EN Stk 
avail the inſurer. _ 5 : mo 

Coming out of harbour on a fignal and or- viaerin v. 
ders from a man of war, and failing in the 2 Se 258. 
fleet for ſome time, and there taken, though | 
unable to get ſailing orders from the man of 
war, is failing with convo „ 

It ſhiphend freight are W eld, and the ſhip Tonge v. Watts, 
is loſt Whilſt careening} beforę the cargo is 147 C. 2. Sura. 
put on board, the inſurer is liable for the ſhip *. 
only, and got for the freight ſhe might have 
earned, if Me had not been loſt. | | | 

Now by ſtatute n aſſurance may be made 19 C. 2. .* 
on any ſhip or goods of the king, or his ſubs. & 
jects, intereſt or no intereſt, or without bene 
ot {alvage ; but privateers, and gods from the 
dominions of Spain and Portugal may be ſo 
inſured. No re- aſſurance may be made un- 
Is the inſurehhecomes inſolvent, or bank- 
14,7, or dies. Money lent on bottumree or 
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8 teſbondentia, upon ſhips belonging to his 
Majeſty's ſubjects, bound to or from the 
Eaſt-- Indies, ſhall be lent only on the ſhip, 
v. infra. or on the goods, and ſhall be ſo expreſſed 
in the Bond; benefit of ſalvage to the 
lender, who alone may make inſurance on the 
money lent, and no borrower ſhall recover 
more than his intereſt, excluſive of ti money 
borrowed ; and if his ſhare in the ſhip or mer- 
chandize amounts not to the money borrowed, 
he ſhall be reſponſible to the lender for the 
difference with intereſt, though the ſhip is 
loſt. In all actions plaintiff is, on 15 days 
requeſt, to declare how much he has inſured, 
and how much he has borrowed at Bottomree 
or reſpondentia. The defendant may pay mo- 

ney inte court. 
Cordon v. Mor- On inſurance 6f a ſhip warranted to depart 
tey, Campbell With convoy, ſhe may go to the place appointed 
20 G. 2, Stra. for the general convoy for that trade Yas from 


* the Downs to Spithead) at the hazard of the 
| inſurers. 2 
Motteux v : If a policy of inſurance differs from the 


i nent veg 2c, 7. e. the minute of the agreement en- 
1739- 1 Ack. ® tered in a book and ſfignet by the inſurer 
| 1 ba and the inſured ic "20 be maddreeable 
| N „ MM 19 5 
q | Ibid. If a ſhip at Bengal is infured in London fron 
| | her arrival at Fort St. George, means het 
firſt arrival there in her homeWard bound 
voyage. 985 
If a ſhip ſo inſured, being arrived at Fort 
. George is found leaky, and is directed by 
the governor 7 go to Bengal to refit, and 1s 
loſt in returning from Bengal, it is a loſs du- 
ring the voyage, and, according to the adven- 
ture, intended to be inſured 1 


to receive two ſums inſtead of one, or t E don Aſſurance 


If a ſhip is inſured aft and from a place, chitty v.Selwin, _ 
whilſt ſhayg.there preparing for the voyage, T. 74% 2 Alk. 
the inſur® liable; but if the voyage is laid“ 
aſide, and the ſhip lies there ever gs” with 
the owner's privity, the inſurer is not liable. 

If a ſhip inſured is taken, retaken, and no pringe v. Hart- 
perſon appearing to give ſecurity, condemned kk M. :744- 
and ſolghe moiety paid the recaptors, and — Om 
the other moiety remains with the officers of 

the court, and the in/ured recovers on the 

policy ; Chancery will not reſtrain him from 

proceeding for the whole, if he offers to relin- 


„ D - 
quiſn the ſalvage to the zn/urer, 


* 


_ *: 
The inſurer, after ſatisfaction made to the Randal v. Cocks 
J 1 an, T. L. 
aſſured, ſtands in his place as to the goods, . OE 
ſalvage, and reſtitution, and is intitled to 42 
ſhare of prizes taken by virtue of letters of 
repriſal. þ * . 
If a privater is infured to eruize for three pond v. Ring, 
month 4 7 is taken by the enemy, retaken H. 1 C. 2. 
51 : we 8 1 Wilf, 191. 
before ſhe is infra præſidia haſtis, carried into 
a neutral port, and ſentenced to be reſtored to 
the owners on paying ſalvage, yet it is a total 


for the benefit pelly v. Royal 


Me kamin, e 
, * * S8 


1 Burr, 341, | 


in the river of Canton) while ſhe wy 
refits, and If they are there burnt, the inſurers 
are liable. . > 


Double inſurance is where the ſame man is Godin v. Lon- 


S 
4 


< . | Co. H. 31 G. 2. 
ſame ſum twice over for the ſame loſs, by ; Bee abos 


reaſon of his having made two inſurances 
on the ſame goods or ſhip; but every caſe 
where there ag fe inſurances is not a dou- 
ble inſurance. A. at St. Peterſburgh is in- 
= O 3 1 


4 ; 
Sag. 


> 


Ib:4. 
Goſs v. Withers, 
M. 32. G. 2. 


* 


Ibid = 


Hamilton Vs 
Mendez, + bg 1. G. 
+ 2 Burr, 1198, 
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debted to B. in London, who ſends a ſhip for 
goods, makes inſurances; A. 0 goods, 
but not bill of lading; directs infòfances to 
be made, Mich are done accordingly; A. in- 
dorſes the Bills of lading to C. of Me/cow, who 
orders inſurance for the whole, which is done 


with D.; the whole 1s loſt; C. ſhall rec We. the 


whole ſum of D. and if C. is any ys in- 
titled under the inſurances made by A. or B. 
D. {hall ftand in his place. This 1s ſtill 
ſtronger, if D. was apprized that ther might 
be another inſurance. 

As between inſured and inſurer, a ſhip | 15 
loſt by the capture, and the inſurer mult in- 
demnify the inſured as to the loſs actually 
ſuſtained ; and he ſhall ſtand in the place of 
the inſu! ed, in caſe of recapture or abandon- 
ment. 

Generally, but not univerſally, on a 
the inſured may demand as for e S, and 
abandon, So, on an arreſt or e argo by 
a prince not an enemy. But where the cap- 
ture is but a ſmall hindrance, as ſudden eſcape, 
or immediate rao it is only an 8 
lols. eld 

The inſured in no eile is olfiged to 
apandon. 

He cannot turn what! in its nature is an 
average lots, into a total loſs, by abandoning. 

A ſhip inſured is taken, the hands, except 
two, taken out and ſent to France, ſhe re- 
mains eight days in the enemy's hands, is re- 
taken, brought to England; ſhe could not 
proceed without coming to refit, immediate 
notice to inſurers, with offer to abandon, This 
15 a tal loſs. * 

If a ſhip is taken, retaken, and arrived in 
England befote the inſured offers to abandon; 


and 
oF 


ture, 


tion in value occaſioned by the damage; and 


is then 231. of this damaged ſugar 20 1. A. 
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ind is afterward: brought to the port of deli- | 
very, and has ſuſtained. no damage from the > 
capture, cannot recover for a 70140 but only 

an average loſs. 

In an action upon the caſe, on policy of Gardiner v. 
:nfurante; though the declaration is for a total 88 a 
los, and damages laid tor ſuch, and plaintiff 904- 
only prgves an average loſs, a does not at- 
tempt to prove a total loſs, yet he may re- 
cover as for a partial loſs, 5 

The duty ariſes on the ſhip's arrival and ien 
landing her cargo, the inſured has hen a right . Bug. — 
to ſatisfation, to be paid ſuch proportion of 
the prime coſt, or value in the policy, as cor=,, 
reſponds with the proportion of the diminu- 


the adjuſtment muſt be according to the value 
at that time, and not depend on ſpeculations 
or future events. Thus A. inſures ſugars to 
Hambltygh, at 30 l. per hogſhead, it is damaged, 
and therefore, and therefore only, muff be im- 
mediately fold ; the value of ſugar undamaged 
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ſhall pay tl-: ſame proportion of 3ol. as 31 
(the difference between 231. and 201. ) is of 
231. that is, three twenty-thirds of 30. 
In a declaration on a policy ſigned by an Nicklefon v. 
agent, Plaintiff need not lay different counts, ref T. 10. 
3. 2 Burr. 1188. 
one as ſigned by the principal, and another as 
ſigned by the agent, duly authorized; either is 18 
ſufficient. 
If a ſhip. is inſured from e to Halifax, Stevenſon v. 
warranted to depart with convoy from Porz/- Snow, M. 2 G. 
3+ 3 Burr, 1237. 
mouth, and betore ſhe arrives at Portſmouth 
the convoy is gone, (o that the inſurer runs 
no riſque for the remaining part of the voyage) 
he ſhail return part of the premium. 


O 4 . | An 


Wilfon v. 


5 ucket, M. — 8. 


[ 200 ] 


An agreement between the inſured and the 


P * Burr, 1361. firſt under-writer, © that he ſhall not be bound 


Ibid. 


fraudulent. | | F 


A fraudulent poliey ſhall be delivered up, 


and the premium returned, deducling coſts, 


Glover v. Black, If a man who has lent money an bottomres 


T. 3G. 3. 


3 Burr. 1394 


Wovlmgr v. 


Muilman, T. 
3 G. 3. 3 Burr. 


3419. 


or reſpondentia, inſures on gaods, he cannot 
recover ; for bottomrge or ręſpondentia muſt be 
ſpecified in the policy, V. ante. 
If a ſhip warranted neutral property, is by 
* ſtormy weather wrecked, ſunk and loſt; and 
it appears ſhe was not neutral property when 


* Joſt, che inſured cannot recover. 


Reed v. Cole, T. If there are articles of agreement, that 
4 G. 3. 3 Burr. when any ſhip wherein any member has pto- 


5512 


Wilſon Vs 


omnith,'T, 4 8. 


3.3 Burr. 1550. 


. od 
Salvadore v. 
Hopkins, &c. T. 
5 G. 3. 3 Burr. 


1707. 


perty is loſt, the reſt ſhall contribute to ſuch 
loſs ; and if any one would ceaſe to be a mem- 
ber, he muſt give ſix months notice. A. has 


property, but parts with it before a loſs, but 


agreeg with the purchaſer to pay 500 l. if loſs 
happens, and has not given notice of ceaſing 
to be a member, he ſhall recover on the ar- 


ticles againſt the other members, 5 


Average ſignifies a contribution to a general 
loſs: it alſo ſignifies a particular partial loſs. 
If corn is intured free from average, unleſs 
general, or the ſhip be ſtrangęa, and the ſhip is 
obliged in a ſtorm to cut Way and leave her 
cable and anchor, and run into a port to refit, 
then proceeds to the port of delivery, and de- 
livers the corn which is damaged by the ſtorm, 
the inſured cannot recover. 

In inſurances on Eaſt-India ſhips, it is not 
neceſſary to diſcloſe that there has been a new 
agreement to detain the ſhip a year longer in 
the Indies than the enlarged time provided for 


1 . 
. * 
MOOS ahem. . 88 1 


riſque, the policy 1s void, 


an action lies to recover the enn from ; 
him. 1 


cloſed. 


4 Ws HP I-22 5 om” 


L 201 3 


by the charter - party; for this is the cours of 
that trade, which the under-writers are pre- 
ſumed to know; and this detention, and its 
conſequences, are part of the riſque they in- 
ſure. © 
If che inſured l from the under- Carter v. Boehm. 
writer any circumſtance that _ the - Rs 4 
If the under>writer inſures a ſhip as on her hid. 
voyage, which he privately knows is arrived, 


Facts only, not ſpeculations are to be diſ- 


The infured need not tell the Under Ibid, 
what he actually knows, what he ought to 
know, what he takes upon himſelf the know- 
Jedge of, or what he waives being informed 
of, 


* * 


9 NN 
” Ee 


de = S545 * 
— 9 3 
V VS bong om 2 
n 5 2 "T4 _— 8 1 
- = — — 8 
— — — Js EEE, Es — — Che INT”: 
was bac BEND, Ci —— 2: 5a 1 +. 
N S232 © * i. <a ey tar - : 7 Spy = 
3 


— TVT 
——— - — — — * 
5 —— - 8 — — - 
- * * £ = —_— 
——— — ä 


3 
" 9 ——ůĩů 2 
— 
— 2 
ns * 


— — 


— ISSSS: 
— 
— 


BME LES IT an EET 
r 


* 
» \ 
1 A 
71 
+} ' 
Co 
7 4 
MF 
W 
197 
N 
14 
i 
* 
F 
#4 
13 
108 
. 
8 
. 
1.2 
9 
1 7: 
1. * 
72 
f +4 
63 
d b 
1 
„ 
R 
T9454 
1408 | 
1 
B24 
I n 
p «45 
4 G 
2128 
e 
N 
9 0 
2 
* 
34 
| THI. 
51:4 
4 AS. 
1 't 
T3471 
* 
& $5} 
A 
1772 It 
. 
8 14 
9 
34. 
i $5 l 
ak 
* 
* . 
1 4 
1 
. 
. 
I 5 
x * 
* $M art þ 
Nee 
4 6 
y 3 T7] 
ih / 1 
A NL \ 
1 
nn 
4 ; 
* 1 F 
. 
#6 
' 7 . 
i 
* * 
„X 1 2 
#24. $ 
A" <1 „ 
7 
« 
2.9 
id 
2 of + 
* 
Na 
7 
4 "AC. 
t 4 
3 
1 2: 
ö nv? 
N 
332 
* 
wr, + 
2 
* } 
N 
1 
1 
1% { . 
» * * 
9 | 
1 
x i 
2 
1 
Hs 
1 0 
. 
N * 
x 
l 4 
+. 
LOOK 
** 
Nr 
| U 
h { 
1 
＋ 3 
0 
old 
, 4 
44 : 
[f 1. £ 
1 
1 94 | 
YE 1 
+% 37 
R *! * 
„ 8 
4 
148 g 
' Fe 
1 
oy 
Vx 
Ruin 1 
” _— - 
75 i; 
SC of 4 
CREW 1 
, 1 
14 | ay 
PV} {i 
+. 1 1 
Ni 


ET. 
FRI OL ENS 
—_— — OO 


us 452/858 
4 —— "Hi5 — * 
1 
. — — 
8 


[ 203 


- © f * MN N 
* . > : 4 
* » - « * en 


(e.) Of Barratiy. . 
Stemma v. 0e conſtitute borratry l in a maſter, here 
. muſt be ſomething criminal as well as 

1 
bill of lading he undertakes to go ſtraight to 
Mat/eiltes, and afterwards giving notice by ad- 
vertiſement, and by his owner's orders, and 
for their benefit, and without benefit to him- 
elf, he paſſes Marxſeilles, and goes t Leghorn 
" firſt, and, in returning to Aae s loſt, it 


is not barratry. 


Park, 34. It is barratry in the maſter to ſmuggle on 
his own account. 1 
Park, 94. According to Mr. Park, any act of the 


maſter, or mariners, of a criminal nature, or 

which 1s eff negligent, tending to their own 

benefit, to the prejudice of the owners of the 
ſhip, and without their conſent or privity, 1s 
barratry. 

Park, 94, 101. It 1s not neceſſary, i in order to make the in- 
ſurers liable, that the loſs ſnould mappen in 
the very act of barratry ; for the moment the 
ſhip is carried from its propgr track with an 
evil intent, barratry is committed. 

Park, 94. But the loſs, in conſequence of the act of 
Aratry, muſt happen during the voyage in- 
ured, and within the ti 

Ibid. If the act of the Mein be done for the 

benefit of his owners, and not with a view to 
his own intereſt, it is not barratry. Vide ante. 

Park, 04, 95 If the owner of the ſhip freight it out for 

100, 0 a ſpecific voyage, the freighter is to be con- 

& fidered as owner pro hac vice; and if the maſter 


ommit a criminal act, without his privity, 
though 


deviation or breach of contra#?. therefore if by 


I the policy. 


. 2 — rand Pom 


TWP OD 


charge th 


| ſhe was let to freight for the voyage; ſhe 


ſhip Hot "of the freighter for that r 5 


F the owners of the ſhip, though without che. 


at which would be barratry in any other 


2 * He 
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though with the knowledge of the original” A108 
owner, it is barratry. | 

The inſurers, by expreſs words, andertake Park, 9. 
generally for the harratry of the maſter and 

2rincrs. | 
"If a declaration ſtate a ſhip to have been wia. 
loſt by the fraud and negligence of the maſ- 
ter, that is a ſufficient averment of a lots by ll 3! 
barratry. O = | 

If a ſhip take a prize, and inſtead of pro- Park, 999. R 18 
ceeding on her voyage, the captain is forced 1 
by the mariners to return to port with the a BURY 
prize, againſt the orders of his owners, the? * 1 
N juſtified by neceſſity; and it is not- n 
barratry, becauſe not done to defraud the Elton v. Brog- = || 
owners, nor is it ſuch a deviation as will diſ- “en. Str. 1264 1 
tarers.. | | _ F199 
N. inſured from London to Seville; 3 Park, 99. #1 08 
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A ſhi 


ſailed from London to the Downs, txgor whence 
ſhe ſailed to Guernſey, which wal out of the 
courſe of the voyage, The captain went there 
to take in brandy on his own account, with 
the knowledge of the original owner of the 


this was held to be barratry, 


Mbreach of an embargo is an act of Bar- Park, 103. 
ratry in the maſter. 


An act of the captain, ih the knowledge Park, 103, 104. 


1808 
N 
on 117 


privity of pn the goods, who haps 
pened to B& the perfon inſured, is not bar- 
ratry. 

It the maſter of the ſhip be alſo the owner, Park, 106. 
he cannot be guilty of barratry,  ®* 


The ſame rule prevails if he commit an Park, 1 


maſten, * 
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[ 204 ] 
maſter, even though he has mortggged the 


ſhip. 
1 Ann. 85.1 2. If any Captain or mariner, belonging to any 


— — — — — 


. ſhip, mall wilfully burn or deſtroy her, to the 
| e. 29. prejudice of any merchant loading goods 
| . thereon, or of any perſons underwriting an) 

# © policy thereen, or to the prejudige of the owner 


of the ſhip, he ſhall ſuffer death as a felon, 
without benefit of clergy. 


{ 

- 

5 Pak, 1. [f the offence be committed i the 
budy of a county, the offender ſhall be tried f 
i 18:9 court of common law ; if upon the high 0 

| .” 8 it ſhall be tried according to th ̃direc- E 
af tions of the 28 Henry 8. ch. '$- | t 
| | Q 
"= a 


13 


(.) Of the Remedy upon a Policy of Inſurance. 

* $93» Ne | yi 

n the St. 43 Eliz. 12. the chancellor an- 4 Com. Dig. 
nually, oggoftener, may grant a ſtanding ds 

commiſſion to the judge of the admiralty, New Ab. 37. 
recorder of London, 2 doctors of the civil 5 166. 

law, 2 common lawyers, and 8 merchants, 
who may examine and decree all cauſes con- 
cerning policies of aſſurance, which ſhall be 
entered within the office of aſſuraike within .. = 
the city of London, in a ſummary courſe, withs * 
out formality of pleadings. 

And the commiſſioners ſhall meet weekly, 
and take no fee for execution of the com- 
miſſion. * 

And may ſummon the parties, examine 
witneſſes on oath, and commit 1 who diſ- 
obey their final decree. * 

By the St. 13 & 14 Car. 2. 23. the com- 
miſſion may authoﬀe them, or any 3 of 
them, quorum a doctor of law, or barriſter of 
5 years ſtanding to be one, to meet and ﬆ 
make a court: and they may puniſh con- 
tempt of witneſſes on firſt ſummons, and 
parties on ſecond ſummons, by impriſonment 
and coſts : and any commiſſioner may examine 
a witneſs going to ſea, giving notice, Sc. 

And commiſſioners, may paſs a final decree 
and execution againſt body or goods, againſt \ 
exeeutor or adminiſtrator, and give cofts. 

But by the St. 43 El. 12; and 13 & 14 

Car. 2. 23. a party aggrieved, ſatisfying the 
decregy or depoſiting the money awarded, may 
in two months exhibit à bill in Chancery for 
F1 * . 
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re-examination of the decree, and t  Chatis 
cellor, if he affirm it, ſhall give doubÞ coſts. 

And if the commiſſioners decrce the bill 
Pro confeſſo upon the firſt ſummons without 
proof of the bill, Chancery upon 1 iow wall 
reverſe it. 

A much better method of obraining re- 
medy is now conſtantly uſec "= ba: of 
trial by / T0 in an action of afumpftt. 


. 8 72 
n 
1 * 
4 
2 
* 
* 
K 1 : 
WT 2 
* 
by * 3 os 
. 
3 
: 


L 


7 g.) Of mom eee Se. 


Warlike fore may not be inſured 57 the Carterv. Bochm, 
governor, but a nominal fort, really a P. 6. G. 3. 


3 Burr. 1905. 


factory, and only defenſible againſt black na- 
tives, May be inſured by a governor who is 
a merchant and not a military man. Such 
afurance is good, though the inſured does x 
not diſcloſe ſuch conditions of the place as 
do not affect the riſque inſured againſt, nor 
his ſpeculations that the enemy might make 
them a viſit, being unable to act elſewhere 
nor that the enemy deſigned to attack them 
the year before. 5 
By ſtatute no inſurance ſhall be made ON 14 C. 3. c. 48. 
lives, or other event, but by a perſon having 
intereſt therein, whoſe name mult be inſerted ; I 
and he can recover no more than his in- 
tereſt amounts to. This does not extend to 
bona fide inſurances on ſhips or goods. 
On inſurances of þou/es againſt fire, it is Sadler's Co. 
2 neceſlary the party injured ſhould have an in- — A 
| tereſt in the houſe at the time the policy is Fo * 
made out, and at the time the fire happens; 1 
therefore after the leaſe of an houſe is ex- 
pired, and after the fire happens, the inſured's 
aſſigning the policy does not oblige the inſu- 
rers to make good the lols to the landlord, 
the aſſignee, 4 
Policies of inſurance againſt fire are not 1pia, 
aſſignable 1 in their nature, nor intended to be 
afiened from one perſon to another without FA 
the « conſent of the office. | * 
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not to be expe 


6.) » Evidence. 


of fraud, unleſs it be fully and 
torily proved ; and the burden of proof hes 
upon the perſon mg to take advantage 
the fraud. 1 
But politive and direct proof of fraud is 
Cted ; and from the nature of 
the thing circumſtantial evidence 1s ail that 
can be given. 
The nature of the t thing itſelf, which is 
generally carried on in a ſecret and clandeſtine 
manner, does not admit of any but circum - 


ſtantial evidence; and therefore, if no proof 


but that of actual fraud were allowed in ſuch 
caſes, much miſchief and villany would enſue, 
and paſs with impunity. Circumſtantial evi- 


- dence is all that can be expected, and indeed 


all that is neceſſary to ſubſtantiate fuch a 
charge. 
receiving circumſtantial evidence is carried to 
a pitch wholly inexcuſable. 
as this it mult be received, becauſe the nature 
of the enquiry for the moſt part does not 
admit of any other, and conſequently it is the 


' beſt evidence that can poſſibly be given. But 


taking it in a more general ſenſe, a concur- 
rence of circumſtances (which we muſt always 


: . capped w be properly authenticated, other- 
e they weigh nothing) forms a ſtronger 


ground of belief than poſitive and diregyge!- 
timony generally affords, eſpecially when un- 
confirmed 


The prejudice entertained againſt 
In ſuch a caſe 


Pl 


L 206 J 


confirmed by cireumſtances. The reaſon of 
this is obvious; ; a politive allegation may be 


founded in miſtake, or, what 1s too common, 


in the perjury of the witheſs ; but circum- 
' ſtances cannot lie; and a long chain of well 
connected fabricated circumſtances, requires 
an ingenpity and {kill rarely to be met with; 
and ſuck a conſiſtency in the perſons who 
come to ſupport thoſe circumſtances by their 
as the annals of our courts of juſtice 
can ſeldom produce. Beſides, circumſtantial 
evidence is much more eaſily diſcuſſed, and 
much more eaſily contradicted by teſtimony 
if falſe, than the poſitive and direct allegation 
of a fact, which, being confined to the know- © 


ledge of an individual, cannot poſſibly be 


the ſubject of contradiction founded merely 


on preſumption and probability. 


The ſentence of a foreign court of admi- pen 4ez, 407. 


ralty is concluſive and binding upon all the 
world, as to every thing contained in it; 


and cannot be controverted collaterally in a 
civil ſuit. 


The firſt piece of evidence to 8 an Park, 462. 


action on the policy is proof of the defendant's 
hand-writing to the policy. 


No parol evidence of any agreement ſhall Park, 463. 


be admitted which tends to contradi& the 


written policy. | 
The inſured muſt alſo prove his 3 in Idem, 464. 


the thing inſured, by a production of all the 


uſual documents, bills of ſale, bills of parcels, 
bills of lading, &c. 

A man having purchaſed goods abroad, in Ibid. 
order to prove his intereſt, produced a bill of 
parcels, with the receipt of the ſeller to it, and 


proved his hand; it was held to be ſufficient 
evidence. 
P 
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Id, 468. 


1 

The plaintiff muſt prove that a loſs has 

happened by the _ means ſtated in the 
declaration. 

Where the loſs is averred to be by perils 

of the ſea, it is allowable to give the expence 


of the ſalvage in evidence upon ſuch a decla- 


ration. 


[3-] Of 


E arr ] 


[ 3.þ (a.) 07 bills of exchange and promiſſory 
notes generally, _ 


NA7E come now to other written private G. L. E. 112. 
evidence not under ſeal, and this we 
muſt conſider at common law, and as altered 
by the ſtat. of frauds and perjuries, &c. 29 Car. 2. c. 3. 
iſt. At common law; and here, in the firſt G. L. E. 112. 
place, the evidence of bills and notes is to be 
conſidered, and according to Gilbert's Law 
of Eyidence, the compariſon of hands is held 
ſufficient evidence of ſuch notes, without any 
other witneſs that ſaw the party write it; but 
with ſubmiſſion, we conceive this is not law, 
and daily practice at nf prius evinces it; 
but one witneſs who has ſeen the party write, 
ſwearing that he believes it is his hand- 
writing, is ſufficient to throw the onus proband! 
of the contrary upon the adverſe party. 

Theſe bills or notes are either ſuch as paſs Herd. 48s, 
according to the cuſtom of merchants, or wy 
which paſs between party and party. 

As to merchants bills or notes, they are in 
the nature of letters of credit, paſſing between 
one correſpondent and another in this form : 

Pray pay to I. S. or order, ſuch a ſum, value Want of value 
received.” * Your's, Fc. J. N. To Mr. A. B. recon 

at C. If the correſpondent accept ſuch bill, he” Sang ve 
becomes chargeable in a ſpecial action, on 3 

the caſe upon the cuſtom of merchants, but 546 4: if the 

not in an action of debt, for a debt is created for — 

by receiving money from another, or by pro- vide Cad, 
miſe or ſolemn acknowledgment of an obli- Vaughan. 


- gation ; but there is not any promiſe by A. B. puree TEAM 
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nor any money receiyed by him, but there is 
an acceptance of the bill, whereby money is 
preſumed to be lodged in his hands, and after 
fuch acceptance, it is an injury to J. S. to 
deny the payment, becauſe he relied on the 
credit giyen by the acceptance, and conſe- 

uently a damage ariſes, which 1s the ground 


of all aſſumpſits. 


But to underſtand this matter rightly, we 
muſt conſider the nature of bills of ex- 
change a little more extenſively from their 
original. 1 ; | 
All exchange is made either in goods or 
money: if the merchant barters goods for 
goods, he turns them into money of his own 
country, and makes up the account of profit 
or loſs, and the balance of ſuch account is 
the money of his own country, | 
When on any occaſion he exchanges money, 


he compares the weight and fineneſs of the 


money of each country, and makes the ex- 
change according to the proportion of the 
weight and fineneſs found in the money of 


each country, ſince an ounce of gold or ſilver, 


without alloy, muſt be equal te the - ſame 
ounce 1n any other country ; and this governs 
the exchange, and eſtabliſhes the rules of 
requenons - | 

Another way of exchange is by bills of ex- 
change, or letters of credit. 


Now becauſe merchants find that credit is 


the life of trade, therefore all methods are 
uſed among them that promote credit; and 
conſequently in the correſpondence of foreign 
merchants, one with another, they often giye 
credit to each other's bills, though the one 


has not effects of the other in his hands to 


anſwer ſuch bills; and the method of exchange 
5 | 15 


NS uk ak. 


263! 


18 4 in this manner. A. a metchant 6f 
Amſterdam, hath B. his correſpondent in Lon- 
don; C. a third perſon, is coming over from 
Amſterdam to London, having money in Am- 
ſterdam, and hath occaſion for ſuch money at 
London; C. therefore pays in his money to 
A. and A. draws a bill upon B. praying him 
to pay to C. the money in London; if B. fo 
far credits the bill as to accept it, then is he 
a debtor to C. according to the cuſtom of 


A. debtor to B. upon account for fuch money 
paid; and if C. does not himſelf deliver the 
bill, but indorſes it over to à third perſon, 
(uppoling the bill payable to order) ſuch 
third perſon ſtands in his place, and C. and A. 
are liable to him, and B. if he accepts the 
bill; if B. does not accept the bill, or after 
acceptance doth not pay it, the bill is to be 
proteſted before a notary, and the bill and 
proteſt ſent over to Amſterdam, and then the 
original drawer of the bill is liable to anſwer 


for the ſum expreſſed in the bill with intereſt 
and pe 


2323 ͤ 


merchants, and if B. pays the money, then is 
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| 1 
| : 
A 
b.) Of the cuſtom of merchants, and what is 
| to be particularly conſidered in the ſame. 
| | i 
| N this cuſtom there are four things to be 
| | conſidered : | £ 
| 8 [8 
1 | (1. The Bib... n 
I (2.) The Acceptance. 0 
| (3.) The Protef. : 
[| Os (4.) The Indorſement. 't 
Molloy, 273 tb FIRST, the bill; and this is in the nature 0 
278. of a letter deſiring the correſpondent, to pay t. 
ſo much money, either in Engliſb or foreign c 
money, according to their uſual value in pro- 0 
portion to the Engliſh coin, or elſe according ti 
to a rate agreed upon between them: the bill b 
is either payable at ſight, or, as they term it, 
ſingle, double, or treble uſance, which is one, c 
two, or three months, to be computed from V 
Salk, 131: the date of the bill: but as ſuch uſances vary, 0 
it is neceſſary in the declaration to ſhew what 2 
they are, or the plamiff cannot have judg- a 
ment. | d 
0 . 116. The bill gives the correſpondent an autho- n 
rity to pay the money to the deliverer of the B 
bill on his behalf, and therefore till the money : 550 
*V. ina be paid, it is ſubject to be countermanded *, n 
contra. though the bill was accepted, for poſſiþly the 
| bill was only given to the deliyerer upon n 
credit, and upon further inquiry into his cir- b 
3” cumſtances, it may be neceſſary to counter- f. 


mand 


15 


be 


[ 215 ] 
mand the payment; therefore, if the corrs- 
ſpondent ſhould pay the bill before the time 
appointed, and a countermand ſhould come, 
the drawer is not liable, becauſe he gave no 


authority to pay it before the time in the 
bill. Sed g. vide infra, 


If ſeveral drawers ſubſcribe the bill, all are | 


liable in caſe of a proteſt. 

SECONDLY, the acceptance ; and that 1s 
giving credit to the bill ſo far as to make 
the acceptor liable, and to truſt for a repay- 
ment to his correſpondent. If a bill be 
drawn up6n two, it muſt have a joint ac- 
ceptance, otherwiſe it may be proteſted, for 
the authority to pay the money is committed 
to them both as one perſon. Vide infra. 

But if the bill be drawn on two or either 
of them, either of the perſons may accept 
the bill, and if one of them accepts it, It 
cannot be proteſted for non-acceptance, but 
only the party accepting, is liable to the ac- 
tion, becauſe he only has given credit to the 
bill. 5 

But in caſe of two joint-traders, the ac- 
ceptance of the one for himſelf and partner 
will bind the other, becauſe they trade for a 
common benefit, and therefore where one of 


Winch, 24, 5. 
Style, 370. 
Moll. 279. 
Salk, 126. 
1 Ld. Raym, 


175. 
them gives credit it is the act of both; but if Vide 1 Salle 


a factor of the Hamburgh or Turkey company 
draws a bill on ſuch company, and any mem- 
ber accept it, it ſhall. not bind the com- 
pany, nor any other member of it, becauſe 
it is only a private act of ſuch perſon, and 
not a corporate act of the company. 

Alſo if ten ſeveral merchants, not in part- 
nerſhip,. employ one factor, and he draws a 
bill upon them all, and one accepts it, it 
n only bind him, and not the reſt, be- 

4 cauſe 


126 * conts 


- 


G. L. E. 117, 
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cCauſe they are e ſeparate in intereſt. one from 
the other. 


5 Bac. Ab. 61. A {mall matter amounts to an acceptance; 


loy, lib. 
wo 9% 25" as if a merchant ſay, Leave the bill with me, 


and to-morrow I will accept it; this is an ac- 
ceptance, for it is giving credit to the bill, 
and hindering the proteſt in the mean time. 


Molloy, 279, But if the merchant ſay Leave the bill with 


no EE Ab. 610. me, and I will look over my books and ac- 

2 Sir. 643, 649 counts between the drawer and me; call to- 

ioc. moirow, and accordingly the bill ſhall be 

| accepted ; this is not a compleat acceptance, 

becauſe it depends upon the balance of the 

account, and on the merchant's having effects 

in his hands to anſwer it; ſo that the mer- 

chant does not give abſolute credit to the 

bill, the deliverer having voluntarily com- 

mitted the bill to bun, and * the proteſt 
* Comb. 452. till his anſwer * 

Moor v.Whithy, A bi was drawn as follows :—* To Mr. 

T.1o. G-3- < R. Whithy ; Sir, pleaſe to pay Mr. Scor, or 


E. K. 
B. N. b. 27 © order, gol. Thomas Newton.” Scot in- 


dorſed it to the plaintiff, who preſented the 


bill to the drawee for acceptance, and the 
defendant (the drawee) underwrote thus: 

« Mr. Jactgſon, pleaſe to pay this note, and 
c charge it to Mr. Newton's account. K. 
« J/juthy.” It was inſiſted that this was 


no acceptance, for the defendant did not mean 


to become the principal debtor, it was only 
a direction to Jackſon to pay 3ol. out of a 
particular fund ; and if there were .no ſuch 
fund, the money was not to be paid. But 
per curiam the under-writing is a direction to 
Fackfon to pay the ſom, and it ſignifies not to 
what account it is to. be placed when paid, 
that is a tranſation between thoſe two only, 
and this is clearly a ſufficient acceptance. 
2 n 
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An acceptance may be ualified, as to pay B. N. Pp. 270. 
half in 3 and half th bills. So to 1 3 oy 
when goods ſent by the drawer are fold, but Comb. 452. 
he ro whom the bill is due may refuſe ſuch 3 
acceptance, and proteſt the bill, ſo as to charge 
the drawer. The proof of the acceptance is 
a ſufficient acknowledgment on the part of 


the acceptor, who muſt be ſuppoſed to know 


the hand of his correſpondent, therefore in an 

action againſt the acceptor, the plaintiff ſhall 

not be put to prove the hand of the drawer ; 
however, proof of the acceptance will not 

be concluſive evidence againſt the acceptor, if 
he can prove the contrary. | | 


The bill may be accepted in part, if the Petity. Benſon. | 


merchant has effects in his hands only to _— re | 


anſwer part, and be proteſted for the re- 2 Su. 1152, 
, BE ö 


idue B 6 1195, 1212s 


THrrkDLy, the proteſt; and that is made 
before a public notary, in caſe of non-accept- 
ance, or non-payment. et 

The notary is a public perſon, appointed by 
legal authority, to whoſe proteſt all foreign 
courts give credit, and the proteſt is evidence 


that the bill is not paid: when it is returned Moll. 28: . 


proteſted, the drawer is obliged to anſwer the gon 27% 
money and damages, or give ſufficient ſe- | 
curity to anſwer the ſame within double the 
time that the firſt bill had to run ; beyond 
lea the proteſt under the notary's hand is 
ſufficient to ſhew the court without producing 
the bill itſelf, but in England they muſt ſhew 
the bill itſelf, as well as the pro.eſt, becauſe 
the whole declaration muſt be proved, which 
cannot be without giving the bill in evi- 
dente? 5 . 

A wife or ſervant cannot accept a bill, Molloy, 282. 


without an authority from the huſband or 


maſter, 
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maſter. 
conceive that would be Jupient evidence by 


B.N. p. 251. 


F us 1 


F they uſually make ſuch acceptances, 


an authority. 


A. draws a bill upon B. and B. Weit 


in the country, C. his friend accepts it, the 


8. E. 119. 


Moll. 284. 

1 Mad. 27. 

3 Mod. 136. 

1 Vent. 45. 
Sho. 164. 


bill muſt not be proteſted for the non-ac- 


ceptance of B. and then C.'s acceptance ſhall 
bind him to anſwer the money. 

So if a bill be not accepted, and a third 
perſon accepts the bill for the honor of the 
drawer, this ſhall bind him to anſwer the 
money, becauſe he hath given credit to the 
bill, and conſequently he muſt anſwer the 
money for which he hath given credit. 

Note, that the proteſt for non- acceptance, 
or non- payment muſt be made and ſent over 
in due and convenient time, that the drawer 


may have remedy upon his correſpondent, 


if he has effects in his hands, and as to con- 


venient time, according to the cuſtom of 
London, they allow three days of grace, for 
payment after the bill is become due, which 
ſceins to be like the guarto die paſt, on return 


of writs, and might have ſprung from thence, 


1 Ld. Raym. 


743. 
1 Show. 164. 


2 Sir. 792, 829. 


Vide infta. 


for the Saxons thought it unbecoming a free- 
man to be forced to do an act immediately. 
When the three days of grace are out, the 
deliverer muſt proteſt the bill, and ſend it 
away by the next poſt: if the three days of 
grace end on a Saturday, he muſt proteſt 


it on Monday, and if the proteſt be not made 
within that time, the drawer will not be an- 


ſwerable for the money, becauſe the bill of 
credit was given inſtead of money, and if tac 
payee. neglects to proteſt it in due time, it 
is he who has given credit to the correſpon- 
dent, and therefore the drawer. ought not to 
be an! iwerable unto him. i 


3 


1 219 J 
If the laſt of the three days be a Sunday, 1 L. Ray. 743. 1 
or great holiday, he ought to demand the Will 
money on the ſecond day, and if not paid | 15 
proteſt it on the ſame day, otherwiſe it will 1 
be at his own peril. Ps 2 . 11 
If the indorſee accept any part of the B. N. P. 221. 148 
money from the acceptor, he cannot after- 1 
wards reſort to the drawer for the remainder, 1 
unleſs he give timely notice to the drawer | F 
that the bill 1s not duly paid. For. where a wi. 
man takes part of the money only, and does | 1 | 5 
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not apprize the drawer that the whole is not 1 
paid, he gives a new credit for the remainder. Johnſon v. | 
But where timely notice is given that the 23 ie 120 1 
bill is not duly paid, the receiving part of 

the money from an acceptor or indorſer, will 

not diſcharge the drawer or other indorſers: 
for it is for their advantage that as much 
ſnould be received from others as may be. 

If a bill be left with a merchant to accept, B. N. P. 271, 

he to whom it 1s payable, in caſe it be loſt, 
1s to requeſt the merchant to give him a note 
for the payment according to the time limited 
in the bill ; otherwiſe there muſt be two pro- 
teſts, one for non-payment, the other for non- 
acceptance. | 

Note allo, that a bill once accepted can- Moll. 283. 
not * be revoked, although the acceptor hath $992,372... 
advice that the drawer is broken, becauſe by cine islaw, net- 
acceptance he hath given credit to the bill, 2 
and after credit given, the acceptor has made nt contrary 
the bill his own, and by the cuſtom the pay- 
ment is to be made where the credit was 
given. The cuſtom muſt be particularly 
alledged , being the foundation of the action, + But not ſet 
or the party will be nonſuited, but he need forch at length. 
not alledge a particular place of demand, be- 
cauſe the demand is not traverſable, beſides, 

| that 
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B. N. P. 271. 
Gooſtrey and 
Mead. Weſt. 


1751. 


1 


that appears on the proteſt of the notary, 


therefore the demand is not part of the cuſtom 
on which the action is founded. 

A. drew @ bill of exchange in the Neft. 
Indies on J. in London, at ſixty days fight, 
to W. or order, M. indorſed to G. who pre- 


ſented the bill to T. who refuſing, G. noted 


it for non- acceptance, and at the end of ſixty 
days proteſted it for non-payment, and then 
wrote a letter to A. and alſo to his agent in 
the Meſt- Indies, acquainting them that the 
bill was not accepted. In an action brought 
by G. againſt 4. on this caſe, he was non- 
ſuited, - 2. by not ſending the proteſt for 
non- acceptance, he made himſelf liable. The 
uſe of noting is, that it ſhould be done 
the very day of refuſal, and the proteſt 
may be drawn any day after by the no- 
tary, and be dated of the day the naneg Was 
mage. 

FourTHLY. Of the Indor/ement, it is uſual 
when bills of exchange are drawn, eſpecially 
if they are payable at two or three ulances, 
for the payee to indorſe them over to others 
in the courſe of trade, and the receiver of 
ſuch bills has not only the original credit 
of the drawer at ſtake, and of the acceptor, 
if the bill be accepted, but alſo of the in- 
dorſers of ſuch bills, becauſe the indorſer 
have paſt ſuch credit in their payments, in- 
ſtead of money, and the perſons receiving 
ſuch bills, have actions in their own names 
againſt either, for all their ſeveral credits ate 
at ſtake, when they have paſſed their ſob⸗ 
A" inſtead of money. 


(c.) Of 


[ 221 ] 


(c.) Of the Ratute Law relative to Bills of 
- Exchange ard Promiſſory Notes. 


_ T IE ftatute 9 & 10 W. 3. c. 17. gives 
power of protefting any inland bill of 
iy exchange of five pounds or upwards, (in 
en which is acknowledged and expreſſed the va- B. N. P. 277. 
in lie to be receiyed ;) but this act has no 
effect, unleſs the party on whom the bill was 
drawn, accept it by underwriting; therefore 
by the 3&4 An. c. . the ſame power is given 
in cafe the party refuſe to accept it, with pro- 
viſo that no proteſt ſhall be neceſſary, unleſs 
the bill be drawn for twenty pounds or up- 
. | 
By Sid . /. ant 7 & 4 A. 
c. 9, inland bills of exchange are put upon 
the fame foot with foreign bills; and though 
they require the acceprance to be 1n writing, 
in order to charge the drawer with damages Stra. 1000. 
and Cots, yet there is a proviſo that it ſhall 
not extend to diſcharge any remedy againſt 
the acceptor, ſo that an action will ſtill he on 
a parol acceptance. | 
By the 3 & 4 An. c. g. all notes in wri- 
ting that ſhall be made and figned by any 
perſon, whereby ſuch perſon promiſes to pay 
to another, or his order, or unto bearer, any 
ſum of money mentioned in ſuch note, fhall 
be taken and conftrued to be, by virtue 
thereof, due and payable to ſuch perſon to 
whom the ſame is made payable; and eve 
note made payable to any perſon or his order, 
ſhall be aſſignable or indorſable over, and the 
perſon to whom ſuch ſum of money is by 
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ſuch note made payable, may maintain an 

action for the ſame, either againſt the perſon 

who ſigned ſuch note, or againſt him who 

indorſed it; and in every ſuch action the 
plaintiff ſhall recover his damages and coſts. 

B. N. P. 7. As the intent of the 3 & 4 An. was to 
put promiſſory notes upon the ſame footing 

with inland bills of exchange, what is herein 

ſaid with regard to promiſſory notes is ap- 

plicable to ſuch inland bills. However, the 

Heylin v. analogy between promiſſory notes and bills 


Aon, B. Of exchange ſhould be attended to, in order 


32. G. 2. K. B. X 
the better to underſtand the caſes. Whilſt 


the promiſſory note continues in its original 
ſhape, there 1s none; but when the note is 
indorſed, the reſemblance begins; for then it 
is an order to pay the money to the indorſee, 
and this is the very definition of a bill of 
exchange; therefore the indorſee, before he 
brings an action againſt the indorſer of a pro- 
miſſory note, ought to demand the money 
of the drawer; but it muſt be made on the 
drawee before an action is brought againſt the 
indorſer of a bill of exchange; and no in- 
quiry need be made after the drawer. 


Salk. 131. It has been holden upon theſe ſtatutes, 


that in declaring upon an inland bill, a proteſt 
need not be ſet forth, as it muſt upon a fo- 
reign bill, for the ſtatute does not take away 
the plaintiff's action for want of a proteſt, 
but only deprives him of damages or in- 
tereſt. | 

Tn. be But if any damages accrue to the drawer 
for want of a proteit, they ſhall be born by 
him to whom the bill is made; and if, in 
fuch caſe, the damage amount to the value of 


the bill, there ſhall be no recovery. , 
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By 9 An. c. 14. all notes and bills given 


by any perſon, where the whole, or any part 
of the conſideration ſhall be for money or 
other valuable thing won by gaming, or bet- 


ting, on the hands of thoſe that game, or for 


money lent for the purpoſe, ſhall be utterly 
void. Ns | 

By 12 Ann. ſtat. 2. c. 16. all uſurious con- 
tracts and aſſurances are void. 

By 9 & 10 V. 3. c. 17. 3. if any in- 
land bill of 5 1. or upwards, payable at a 
certain number of days, weeks, or months 
after date ſhall be loſt within the time limited 


for payment, the drawer ſhall be obliged to 
give another bill of the ſame tenor, the 


party giving ſecurity to indemnity the drawer 
in caſe the firſt bill ſhould be found. 

By 15 G. 3. c. 51. all promiſſory or other 
notes, bills of exchange or drafts or under- 


takings in writing, being negotiable, or trans- 
ferrable for the payment of any ſum or ſums 


leſs than twenty ſhillings in the whole, are 
declared abſolutely void. 

And by 17 G. 3. c. 30. all promiſſory 
notes, bills of exchange, drafts, -or under- 
takings 1n writing being negotiable or trans- 
ferrable, for the payment of twenty ſhillings, 
or any ſum of money above that ſum, and 
leſs than five pounds, if iſſued in England, 
ſhall ſpecify the names and places of abode 
of the perſons reſpectively to whom cr to 


- whole order the fame ſhall be made parable, 


and ſhall bear date before or at the time of 


drawing or iſſuing thereof, and not on any 


ſubſequent day, and ſhall be made payable 


within twenty-one days after date, and ſhall 


not be negotiable after the time limited for 
payment; and every indorſement ſhall be 
| made 
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made before the expiration of that time, and 


bear date at or before the time of making 


thereof, and ſhall ſpecify the name and place 
of abode of the perſon to whom, or to whoſe 
order, the money is to be paid. The figning 
of the note and indorſement to be arreſted 
by one ſubſcribing witneſs at leaſt ; the forms 
are ſpecified in the act. Notes and bills, &c. 
negotiable, of ſuch value, made or indorſed 
contrary 
clared abſolutely void. 

36.3. c. 46. . 2, 6. 8 ſtamp duty 
is impoſed upon every foreign or inland bill, 
promiſſory note, or other note, draft, or oder 
under 50 J. of 6d. If for 50. or upwards 
Is. If under 101. and payable upon de- 
mand, 34. By 24 G: 3. fed. 1. c. 7. 1. 3. 
all drafts upon bankers, except 9 to 
bearer, are liable. 

Though 23 G. 3. c. 49. ſ. 2. impoſes 15. 
upon foreign bills, Sc. if for 501. or upwards, 
yet by ſ. 8. it is provided that no foreign 
bill, Sc. ſhall be charged with more than 6d. 
and every duplicate and triplicate 6 4, 


(a.) Remedy 


to the direction of the act, are de- 
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00 e pan 4 27 of Exchonge againſt 
We Drawer. 


Ir . ">" a bin of exchange upon B. 4 Com. Dis. 
payable to C. and it be proteſted for non- 

acceptance, not finding other ſecurity, or for 

non-payment by B. an action upon the caſe 

in af/umpfit lies againſt A. by the cuſtom of 

merchants, for the money, and the Oy 

conſequent upon non-payment. 


So a general indebitatus aſſumpſit lies a- Salle, 125. 
gainſt the drawer, for money received to the 
plaintiff” ue 


So debt lies againſt A. who was ; indebted „ 


nt. in T. IT 
by receipt of the 1 money C. in B. f. 


| Welſh and Craig, 1 Stra. 680, 
And A. ſhall be charged, though he be R. 2 Vents 295, 
not a merchant ; for when he makes a bill of f., S . 12 
exchange, he call be liable according to the Sho. 125. P 
ulage among merchants. Moen 
So A. ſhall be charged upon an inland, 1 Salk. 125, 
as well as upon a foreign bill of exchange. 
So he ſhall be charged by C. though he R. Sho. 164. 
has indorſed it to D. for his account, and as 


80 if a bill be payable to C. or order, or R. 2 vent. 368. 
alighs to D. and he to others, and B. does 


dy any indorſee, or aflignee. . 4 
So if B. accepts, and nnd falls in 4 Com. Dis | 


7 ayment, 202. | 


So if an indorſer pays to any indorſee, A. R. Lut. 888. 


8 5 afterwards liable to him. Caith. 130. | 
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R. Carth, 5. So A. will be liable, though the indorſer 
was a truſtee for C. againſt whom an extent 
was ſued. | 
Mar. 35. But if the drawer upon proteſt repay the 
money to the deliverer, he ſhall not be after- 
| wards liable to C. or any indorſee. 
my by. So the drawer ſhall not be charged, if the 


1 Salk. 127, 
bill be not, after the time of payment, pro- 


teſted in a convenient time. | 
Per Holt, If a bill be not payable to another or order, 
i $:-133* though it be indorſed, the indorſee ſhall not 
charge the drawer. 
If the indorſee gives the acceptor time 


Gee v. Brown, 


5 ty ou for payment ſeveral times, till the ac. 
ceptor fails, he cannot recover againſt the 
„„ „„ 
_— If a bill of exchange accepted, and pay- 
H. 2. G. 2. able on Saturday, is not tendered till Twe/aay, 
Stra. 329, when the acceptor ſtops payment, the drawer 
i is diſcharged. 
e.. The indorſee may recover the whole ſum 


5 G. 3. 2 Will. againſt the drawer, though the indorſer has 
** paid him part of it. 

B. N. P. . A bill was drawn by the defendant upon H. 
1 for work done by the plaintiff on the defen- 


C. B. T. 58. 3. dant's farm, in the poſſeſſion of H. The 
plaintiff did not give notice to the defendant 


that the bill was not paid 'till three months 


after it was drawn, and after a verdict for 
the plaintiff, the court granted a new trial, 


holding this to be ſuch laches as gs 


the defendant. 

A foreign bill of exchange was drawn 
payable at 120 days after ſight, but when the 
Briehty., bill was preſented for acceptance, that was 
rer Ti. 1566s refuſed; upon which an action was imme- 


after Tr. 1765, 
3 Burr 1657. lately brought againſt the drawer, without 
waiting 


B. N. P. 269. 
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600 Remedy 1 the See: and 


orter. 
R. 1Rol.6. F A. draws a bill of exchange upon B, 
nf, der, and B. 
2 Cro. 306, payable to C. or order, an accepts it, 


an aſſumpfit lies by the cuſtom of merchants 
by C. againſt B. for by his ne he un- 
dertakes to pay. 
400m. Dig. 203. So if C. by indorſement aſſigns to D. and 
he to others, B. will be liable to an 1 aſumpſi t 
by any aſſignee. 
R. Skin. 343, So every indorſer ſhall be liable to any 
TT | ſubſequent indorſee. 
R. 1 Sal. 125, Though the bill was payable to B. or bearer, 
"Pp" Po” +" for the indorſement makes a new bill. Vide 
oft. 
1 KM 2 Though the bill was forged,, Sc. for the 
indorſement charges the indorſer, and there- 
fore the hand of the drawer to the bill need 
not be proved. 
Dub. T. 12 w. If A. draws two or three bills fir the ſame 


inter Milner 
2nd Harriſon, ſum, according to the cuſtom of merchants, 


Com. Pis. 203. the one payable if the other be not paid, and 


B. accepts the ſecond and not the firſt, an 
aſſumpſit lies againſt him upon the firſt, with 
an averment that he has not paid the one or 
the other. 
8 If B. accepts a bill for himſelf, and C. who 
are joint-traders, in reſpect of their trade, 
both are bound. 
R. Caꝛch. 4599 If the acceptance be a year after the bill 
was payable. 


R. Sho. 4. So if 4. draws a bill payable to C. for 


the uſe of D. and C. indorſes 1 it, an efſumpit 


lies 


ti ;abl 


FE 229 } 
lies by the indorſee, though C. had paid 
it upon an extent at the ſuit of the King 
againſt D. for C. was the viſible owner. 
Though C. ſold to the indorſee upon a di 
count, where the bill is payable to C. or order, 
and not bearer. N 
But debt does not lie againſt the acceptor; R. nar. 487. 
for his engagement is collateral. Vide ante. e. 1 Sal. 23. 


- Per Holt, 


So if the drawer upon a proteſt . repay the Mar 35. 
money mentioned in the bill to the deliverer, | 
the acceptor cannot be afterwards ſued by him 
to whom the bill was payable, if he was only 
ante ww he detperer; 8 

If the indorſer hath paid part of the money, Stra. 1246. 
that will diſpenſe with the neceſſity of proving 

a demand on the drawer. 8 85 

If an indorſer be not charged in a con- 

venient time after the bill due, an action 
does not he againſt him. Vide poft. Eſſay II. 
V. Tyndall and others v. Brown. 
Or, if there be not a demand | 
endeavour to obtain payment from him who 
drew the note, or to whom the bill was di- 
rected. As to the caſes in Salkeld, Vide 2 
Burr. 677, 8. 1 L. Ray. 443. 12 Mod. 244. 
J have not exact! 
. 
If there be not a de 
after the indorſement made. 

So if a bill payable to B. or Bearer, be R. 1 Sal. 125. 

indorſed to another, the indorſee cannot in. 332. 
maintain an action upon it. 


1 Sal. 128, 132. 


y followed Salkeld. Vide 


mand on the 


Vide infra. 


A caſh note on a banker, payable to the k. N. P. 273. 
ſhip Fortune or bearer, is a good and nego- — 
tiable bill of exchange, and the bearer may 


Vaughan, B. R. 


3 Burr. 1516, 


— — * 
. 
— 2 1 
k pag 1s - 
4 
8 J 4 r * i P > 4 — 
1 12 < — n 22 , POE A — > rc gre us er” 
-- — n g you wy - — EN wane . 
3 fry Ra > — . — — * . 3. . n=. 
. —᷑—˙— fp ⅛˙7⏑%⅞:2— An : 
2 =: I 


> Rr — 
- 7 . on. 


—. 25 o 
> 


” 2 8 2 
EET ES — 


n —— — — — — 
r 
—— r — 


ä —— — —ẽ — — — n———_— 
7 gs 6 . =. — - a 
— 8 — 
* - 2 — . — 4 — — * 
— 9 = — 2 2 D — — 5 
— * _ * — 4 SY =? 2 2 8 — — T 5 1 8 _ 
— 22 _—_— * 2 Sit 2 mR 6 — — — > © £505" 5 HY a — 8 nd ets 3 ER * 
MEE "Oni - — — — Fr = 2 — — — 8 * 2 . K PIES TI 48 Berk m—_ 
— GT 5 l Ns 9 — pr 7 wr, > LY Is — Et IT a6 n * . — N * — > 8 1 
e * - A, n - I 0, ay ERR -< SITE * TT - 
4. 236-23. 8 7 e r 2 — — a. b OT . 1 * 8 
E * "ESI > V $1 . — REF 2 — 8 2 * 
4 : * 1 I 5 1 — 
F — Ve np} r -- - = : = * — — 
__ * 8. e — Saad adore ox Got — — - * ach Od." wie 0 * 
a ; Pe 5 4 
- 3 — r * 


„ur 
LOS 
= ng nes; 
— * * * 2 
< 
2 * 2 


py 
my 


1 
3 — —— 
— n 
* n P 
eee 
* wy A . — - 
r — 8 
- * 4 * x, E pr 2 
8 r Pa — 


— = 

. * : 3 
* . 
R 
r 
2 5 WY ee 
— S 

pores _ 2 2 
CE Vs 
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or he may recover on it in an action for 
money had and received to his uſe. But in 
either caſe he muſt prove that he got the bill 
fairly and bond fide. 


1 Þ Lutwidge, M 


. 11 G. Str. 648. hand need not be proved, but the defen- 
dant may diſprove it. 


— 34 Burrows v. The acceptor cannot be ſued here, after 
9 emino in Canc. 


"13 G, Str. he has been diſcharged by the laws of the 


I! „„ country where the acceptance was made. 
I i Thomas v. Action lies for the indorſee (query, as to 
1 Piſhop, M. 7 G 


2 Sus. 9%. the drawee?) of a bill of exchange againſt 
B. K. H. 1. a ſervant on whom it is drawn and accepted 


the account of his maſters, and the letter of 
advice ſent to his maſter s. 

NM. B. The bill was not drawn on him, 
or accepted by him, as the ſervant. of the 
company to whom he belonged, and on 

: which company the intent was to draw. 
. Mon- If A. draws on B. for 501. in favour 
of c. who indorſes and negotiates the bill, 


days 'till payable, and then returns it un- 
accepted, but having put a private mark 
on it, the indorſee demands and receives 
the money from C. in the mean time 4. 


anſwers, and dies, and the cauſe is revived 
aga! inſt his. executrix; equity will retain the 
bill, though for a legal demand, (other- 
wiſe, if B. had been alive) and determine 
on the facts relating to the legal demand; 
and will decree B.'s executor to pay G 
the 50/7. and intereſt, trom filing the wh 

na 


maintain an action on it in his own name; 


Wilkinſon v. In caſe againſt the acceptor, the drawer's 


generally, though the order is to place it to 


which is ſent to B. who keeps it ten 


is bankrupt, C. brings bill againſt B. who 
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nal bill, and coſts from filing the bill of 


revivor. 
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Action lies for the drawer, a 
drawee, after acceptance. 
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Dig. 43 I, 


1 Will, 18 
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Simmonds v. Par- 


Affirmed by the Houſe 
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Per 2 J. 1 Vent. 
153. Semb. Lut. 
158 5, 1594. 

Carth. 83, Skin, 
222. R. 2 Mod. 


Ca. 373. 


1 Vent. 153. 
R. 1 Sal. 24,129. 
I Lev. 298. 
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V How the Remedy is to be purſued, 


JN an aſumpfit upon a bill o exchange, the 


plaintiff muſt declare upon the cuſtom of 


merchants; for an indebitatus aſſumpſit does 


not lie without a conſideration proved. Vide 
infra. DR 

And if the declaration be upon the cuſtom, 
and alſo an ixdebitatus aſſumpſit, and intire 
damages, there ſhall be no judgment, Sed 
gu. ? ſurely this muſs mean where the cuſtom 
is ſet forth ſpecially, which is unnece{jary. Vide 


Infra. 


R. Lut. 892. b. 


R. Hard. 486. 
R. 5 Mod. 367. 


R, Fut. 233; 


r Sal. 131. 


R, Lut. 233, 
1888. 


R. Sho. 1 29, 


317. B. N. P. 
278. 


R. 1 Sal. 128. 


So it muſt alledge the cuſtom amongſt mer- 
chants, &c. for if it be alledged amongſt all 
perſons, it will be bad, | 

Or that 4y the cuſtom of England, though 
the words of England ſhall be rejected as 
ſurpluſage. 


So the declaration muſt ſhew the cuſtom 


purſued; and therefore it ought to ſhew the 
time and manner of acceptance, i, e. where 
the cuſiom is ſpecially ſtated, which 1s not 
neceſſary. Vide infra. 

It ought to ſhew what the time ſhall be 
by the uſage, if the bill be payable at zſance, 
Sc. . 

But if the cuſtom be alledged at London, 
that any merchant, &c. it is well. 

And if it be GENERAL, that by the cuſtom 
of merchants, Fc. it is ſufficient, without 
fhewing the cuſtom ſpecially ; for the court 
will take notice of it. 5 

If the declaration be upon the cuſtom, and 
that Za /o whom directed refuſed payment, per 

F. tr quod 
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1 
quod the drawer onerabilis devenit, it is ſuffi- 
cient, without an expreſs promiſe alledged. 

So it is ſufficient to tay quod fecit billam R. Lut, 279. 
manu ſud ſubhſcript' though it does not fay, | 
ſecundum uſum mercatorum. | | 

Or, that value was received. Vide ante. (a.) Lut. 88g. a, 

That it Was accepted and paid for the honor R. Lut. 399. b. 
of the drawer, without faying to whom. 

That the defendant was an indorſer, without Cont. per Holt, 
an averment, that the plaintiff demanded it 48g 84. — 
of the drawer, or former indorſer. Vide ante. 

That the defendant undertook to pay ſecundum Per Holt, x Sal, 

- tenorem bill, though the acceptance was after 729+ 
the bill due; for, /ecundum tenorem, ſhall be 
rejected as ſurpluſage. 

The acceptance may be ſtated under a ſcilicet, 
any day, before due, T | 

It is not neceſſary to make mention of the R. 1 Sal. 133 
proteft in a declaration upon an inland bill 
upon the &. 9g C 10 ,. 3. 17. 

Or, that he inquired for him, to whom the R. Carth. 510, 
bill was directed, before proteſt; for, quod non 
fuit inventus, 1s ſufficient. | | 

Nor is it neceſſary to alledge a promiſe after R. canh. 50. 
proteſt, | ; 

So, if the cuſtom be alledged, that the R. 1 Sal. 125. 
bearer ſhall maintain an action upon a bill Win. 346. 
payable to B. or Bearer, and the defendant 
demurs, judgment ſhall be for the plaintiff ; 
for by the demurrer the cuſtom is confeſſed, 
though there is none ſuch. Vide ante (e). 

So, if the declaration alledges, quod indor- R. 1 Sal. 130. 
/avit, without ſaying, that he ſubſcribed it, 
it is ſufficient. after verdict for the plaintiff; 
tor a good indorſement muſt be proved, 

So, if the action is upon the firſt bill, and it R. 1 Sal. 130. 
is not alledged, that the 2d. or 3d. was San. 50. 
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not paid; for it ſhall be intended after ver- 

—— 

So, if the declaration alledges the cuſtom 
to be, that if a bill be duly accepted and 
afterwards refuſed, the drawer ſhall be liable, 
and ſhews that the bill was after the time It 
became due preſented and refuſed, it will be 
well; for the drawer is liable at any time; 
and the alledging the cuſtom more ſtrict than 
was neceſſary was ſurpluſage. 

It is not neceſſary or prudent, to ſet Jn the 
cuſtom ſpecially. 

In a plea of a bill of exchange, the cuſtom 

need not be alledged. 
When a bill 1s drawn, pay my firſt, my ſecond 

Keene, M: 6:G: zo paid, in an action on the firſt, it is not 

; neceſſary to aver that the ſecond was not 
paid; the averment on one goes to the other 
alſo. 

Ihid- It is not neceſſary to hay an expreſs aſſump- 
fit ; nor to alledge a requeſt before action 
brought. 

Sed qu. if there was a ſpecial demurrer and 
thoſe omiſſions aſſigned for cauſes ? 


R. Sho. 318. 


R. Carth. 83. 


Bromley v. Fra- 
3 the drawer of a foreign bill of exchange, is 
| not neceſſary to make a charge on the in- 
dorſer, but the indorſee has liberty to re- 
ſort to either for the money. 
The ſecond indorſer, in an action againſt the 


Lawrence v. 


> po 5 5. G. firſt, need not ſhew a demand on the drawer, 
but he ſhould ſay he has not paid it. Vide 
infra.” 


SY If a bill be drawn nb to A. or order, 
8 T. 9. who indorſes it to B. without the words © or 
order,“ and B. declares as on an indorſement 
to him or order, it is good, and B. might have 

indorſed it. Vide 


3 The 


Per curiam on conſideration, a demand on 
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The words © or order” are not neceſſary to Edie v. E. l. Ce, 


be inſerted in the indorſement, the bill is nego- 
tiable without them. 


an action; for every indorſer is a new drawer. 
Vide ſupra. 

In actions on inland bills, by indorſee againſt 
indorſer, plaintiff muſt prove demand, or due 
diligence to get the money from drawee or 
acceptor, but need not prove demand on 
drawer, but on promiſſory notes, indorſee plain- 
tiff muſt prove demand or diligence on maxer 
of the note. Vide poſt. [A]. (a.) 

The indorſee of an adminiſtrator may de- 
clare, without a profer? of letters of adminiſ- 
tration. 


I G. 3. 
2 Sole 1216. 
V. poſt. 


A demand need not be made on Fes drawer Per Hardwicks, 
of a bill of exchange, to intitle an indorſee to Hay 


Vs 


es, H. 1736. 
1 Atkyns, 281. 


Heylyn v. Adam- 
fon, M. 32. G. 2. 
2 Burr. 669. 


Barnes, 164. 


Pay the contents, may be wrote in court Barnes, 483. 


over r the indorſer's name. 


[4] 
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I! (a. ) Of provſir Note. 


XY "I St. 3 & 4 Ann. 9. al notes made by 
any perſon (or by the ſervant or agent of 
any trader, uſually intruſted to fign notes for 
his maſter,) ſhall be Fahne, indorſible, or 
aſſignable. 
And action may be aac againſt him 
who ſigned, or whole ſervant or agent ſigned 
It, or againſt any of the indorlers, 

And notes payable to any, or bearer, ſhall 
be conſtrued due to the perion to whom made 
payable. Vidè ante. 

Before that ſtatute, a note IA to A, 

R. Cont. in OT order, it it was aſſigned or indorſed to B. 
C. B. T. w. z. could not have been iued by B. except in the 
rot. 500. FM- name of A. for it was not in | the nature of a 


B. R. T. 12 W. bill of exchange. 


3- inter Swift & Matin, 1 Sal. 1:9. N. inter Buller & Crips, 2 Ann. Mod. Ca. 29. 


Butcher. R. acc. 
B. R. Cle & So, upon a note % A. or bearer, the law 


4 Com. Dig. does not preſume an aſſumꝑſit to the bearer. 

205. R. 3. Lev. T. ,, W. < 

has Bara And the plaintiff could not declare upon a 

R. Sal. 24. 129, Promiſſory note, as upon a bill of exchange. 
If a note be payable 70 A. or order, an 


> Mod. Ca. 374, A ſumpſit lies by A. or by any to whom it ſhall 


be indorſed; tor by the St. 3 & 4 Ann. 9. the 
aſſignee or indorſce may maintain an action 


againſt the drawer or indorſer, and recover 
damages. 
Yet debt does not lie upon a promiſſory 
R. 2 Mod. Ca, note, by any, againſt the indorſer, or drawer ; 
173. for it is made by the St. 3 & 4 Ann. g. of the 
nature of a hl of exchange which is only evi- 
dence of a debt. Qu.? However, as to the 
drawer, 
| A pro- 


3&4 Ann. and negotiable. 


l - 


A promiſſory note to pay within two months Andrews v. 
after a ſhip 18 paid off, 18 aſſignable, and Franklin, H. 3 


tr.24. E 
aſſignee may maintain action on it, . e 


H. 23 G. 2. 1 Wil, 262, 
But a bill to pay out of drawer's growing H. 11 Ann. 


Jocelyn v. 
ſubſiſtence | 1s not negotiable. 1 


A promiſſory note from A. to pay fo much p,,jewen v. 
to B. for the debt of C. to B. 1s within Stat. Wilſon, H. 6G. 


in Error, Str. 

264. | 
Its promiſſory note is wrote in the de- Taylor v. Dob- 

fendant's own hand, and his name is in any bias M. 7G. 


Str. 399. Elliott 
part of it, there needs no ſubſcription, nor . 8 M. 


need it be laid in the declaration that he 7 V. 2. La. 


Raym. 1376. 
ſigned it. Str. 60g. 


If one action is brought a the drawer; Windham». 
and another againſt the indorſer of a promiſſory 2 . 8. 
note, execution ſhall be only on one. In fact, 


the principal in one action, and coſts in both 


being tendered, the court would not permit 
any execution to iſſue. 

A promiſſory note to be accountabſe to order Morris v. Lee, 
for 100 l. value received, is negotiable, and 1 


629. 2 Ld. 
within the ſtatute. Raym. 1396. 


« T do acknowledge that A. delivered me ſuch Chagwick v. 


| bonds and notes, and B.'s receipt and bill on Allen, T. 12 O. 


me for 10 l. which 101. and 15 I. 55s. balance REI 


due to A. I am fill indebted, and promiſe 
to pay,” is a note within the ſtatute. 
If the indorſee receives part of the drawer, Kellock v. 
the indorſer a abſolutely diſcharged, Vide R*vinfon, H. 
infra. & qu. ? If no laches. ; 8 


It is che ſame thing, whether the drawer, man +. Pitheld; 


O ONE for him, pays the money; and ſo if the 7.7 O. 2. 


Will, 46. 
drawer is ſued by the indorſee, who obtaing ** 


interlocutory judgment, .and the bail pay the 
note, and take aſſignment of note and judg- 
ment, they cannot recover againſt the in- 
dorſer. 


cc 1 pro- 
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Lon) 
Burchel v. Slo- © I promiſe to pay to A. &c. three months 
Lest after date, value received of the premiſſes in 
Raym. 1545» 
Roſemary-lane,” is a good promiſſory note 
within the ſtatute. 
Syderdottom. v. Eyre, C. J. in C. B. directed the jury to find 
Sus. % for the defendant, indorſer of a promiſſory note, 
becauſe the plaintiff did got prove demand on 
the drawer. 
Callins v. Bat- There mult be (cg to the caſe in the 
ter, H. 11 O.. margin) a demand on the drawer of a note 


r. 108 r 
— a J. before the indorſer can be charged; if he is 
— P* ron away, it is not enough to ſhew that, but 
Blane. plaintiff muſt prove he attempted to find him, 

. Vide ſupra, & infra. 
Cooper v. Le- Hardwicke, C. J. ſaid, Holt, C. J. and Eyre, 
1 C. F. were of opinion that the indorſer of a 
| promiſſory note ſhould not be charged, unleſs 
a a demand had been made on the drawer ; but 


that Pratt, C. J. King, F.C. Raymond, C. J. 


and himſelf, were of opinion he might, and 


determined accordingly in this caſe. Vide 
ſupra, & infra... 
Hamilgon v. Whether demand on drawer is neceſſary to 


Wed. „ charge indorſer, is a point in much doubt, but 


B. K. H. 322. the objection muſt be made at the trial, for on 


the face of the declaration it is well. 


Theed v. Lovell, If plaintiff has indorſed a note in blank, 
M. 12 G. 2. 


Stra. 1103, his name may be ſtruck out after the note is 


2 delivered in at % prius. 
Vaughan v. Ful- 

ler, H. 19 G. 2. 

Str. 1246. neceſſary to prove demand on the drawer. 


Bearaſley v. romiſſory note, to ays 
— A promi : pay ſo many d y 


2. Str. Tigi. after the grantor ſhould marry, is not negoti- 


able within the ſtatute. 
Cooke v. Cole To pay ſix weeks after the death of his fa- 
2. Str. 1217, ther is negotiable; for this is not ſuch a con- 
tingency, "whereby i it may never become Pay- 
able. 


A note 


If indorſer pays part of a note, it is not 
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A note to deliver up horſes and a wharf, Mantia v. 


and to pay money at a certain day, is not 2. z, S. 
within the ſtatute. 1271. 

If a huſband indorſes a note given to him Ray . Lane, 
by his wife, it is good as between him and the 5 Jan. 

yns, 181. 

indorſee. 

So if the note be given by an infant. Ibid. 

So though ſome of the indorſees did not PAY 1bia. 
a valuable conſideration, yet if the laſt did, it 


is good as to him, unleſs fraud or equity ap- 
pears. 


A note given to an in payable when he oog v. Nelſon, 
ſhall come of age, viz, ſuch a ay; is within F,32 ©: 7 
A note payable eventually, upon an uncer- Roberts v. 
tain contingency, can never be a negotiable W 1 
note; as to pay on the death of A. if he leaves 
drawer ſufficient to pay it, or he is otherwiſe 
able. | 
Proof of the acknowledgment of indorſer of Barnes, 436. 
his name, 1s not evidence againſt the drawer 


in an action by indorſee; the indorſer's hand 


mult be proved. 
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(.) What Words make à promi ſſory Note 
alſignaòle. 5 | 
R. 11 Geo. | A Promiſſory note does not require any ex- 
R preſs form of words: and therefore, a 
note whereby A. promiſes to accbunt with 5. 
or order for 10 l. is good, and aſſignable; for 
it is tantamount to, I promiſe to pay, &c. 


R. 17 Geo. But 1 promife to pay 70l. or furrender 4, 


2 Mod. Ss. 363. jg not aſſignable; for it may be ſatisfied by the 
ſurrender. 8 

2 Mod. Ca. 263. Or, 1 promiſe to pay 101. to P. if my bro- 

dbuer does not by fuch a day. CR” 
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; = (e.) When à Bill, &c. ſhall be Payment. 


F a bill of exchange, or promiſſory note 4 Com. Dig. 2055 

be given to another, and accepted as money, (294 

it will be a good payment. 
So if A. Els goods to B. who agrees to de- 1 Sal. 124. 

liver a bill, or note for his ſatisfaction; if the 

bill, Sc. be delivered, it will be a payment, 

though the bill be never paid. | 5 

So, if A. gives his own bill of exchange Per Holt, Sho, 

upon B. to C. payable to C. or order, for 5. 

value received, who keeps it for 2 years, it 

will be a payment; for if he does not reſort to 

A. in a convenient time, it ſhall be preſumed, 

that he is ſatisfied with the bill. 

By the Stat. 3 & 4 Ann. c. . an inland bill 

accepted for ſatisfaction of a debt, ſhall be 

deemed full payment, if the perſon accepting 

it take not due courſe to obtain payment, by 

endeavouring to get it accepted and paid, or 

proteſted, Ti 

But, regularly, a bill or note given to a Sal. 442. 

creditor ſhall not be a diſcharge of the debt, * 41e. 

till payment; unleſs it be accepted in diſcharge; 

I Sal. 124, For, without an expreſs agree- 

ment to take it in di/charge, the acceptance is 

only, upon condition if it be paid. 

So, if A. being indebted to B. indorſe a bill R. 1 Sal. 124. 

of exchange, and ſend it to him; it will not 

be a payment, though it continue in his hands 

a long time after it is payable. = 

And B. may afterwards ſue A. for his debt; per Holt, 1 Sal. 


and ſuch bill ſhall not be allowed in ſatis- 24. 
faction. 5 
R So, 
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N. Me. Cs. 36. So, if a bill, ſent to a goldſmith by a ſer- 


Sal. 442. vant, be paid in part, and another bill given 
for the reſidue; the acceptance of the other 
bill by the ſervant will not be a payment for the 
reſidue, if the other bill be not paid. 

5 * Ca, Though the maſter ſend his ſervant the next 


day to receive ſuch bill. 
R. Sal. 442 80, if a bill or note be given and received, 
i generally for a debt, it will not be a payment, 

if the goldſmith fails before the money paid; 
though the goldſmith continues to pay all the 
ſame day ; for he, who takes it, is not bound 
to receive it immediately, but ſhall have a rea- 
ſonable time for it. = 

So, if a bill be given generally, upon B. a 
goldſmith about ten in the forenoon upon 
Saturday; and the receiver ſends all his bills 
that day received by his ſervant, who receives 


R. Eq. Ca. 60. 
29d Part of * 
2 Mod. Ca, | 


ſeveral ſums upon them and enters them; 


and then it is five in the afternoon, after 
which time it is not uſual for goldſmiths to 
pay upon a Saturday, as they adjuſt their ac- 


- counts at that time, for which reaſon he does 
not fend the bill to B. till ten on Monday 


morning ; and B's caſhier cancels the bill, and 
directs the ſervant to come halt an hour after- 
wards ; but then, and upon two ſubſequent 
demands does not pay; but in the afternoon 
upon Monday gives another bill of the ſame 
date, and for the ſame ſum, at which time he 


was a bankrupt: this bill will not be pay- 


ment, though the ſervant was in fault, becauſe 


he did not ſtay to receive the money when the 


bill was cancelled. 


n War... If defendant gives plaintiff a goldſmitb's 


ren. and Holme note at two in the afternoon, and next morn- 


v. Barry, . 8 „ | B 
70. Str. 415- ing at nine it is tendered, a quarter of an 


hour 


'A 
fuſed 


bam 


on an 


two is payment. 


LI 943. 1, 


han after they- had ſtopt, it is not pay- re 
ment. .coram Pratt, 
j | C. J. H. 70 
The common uſage in tranſacting n Ke CC 
of this nature, is to be chiefly regarded ; 0 en 
where it is the cuſtom of a company (as it Was lan, coram : 
of. the. Bank. and of the Sword-blade Company) 9 G. Su. 1 = 
to ſend their ſeryant in the morning to leave 


the. notes, and to call for the money in the 


afternoon, if the 272715 has ſtopt payment 


after the notes left, it is not payment. 
If a man receives a goldſmith's note at two Manwaring v. 
» Harriſon, H. 
on Saturday, and does not demand it till T ef- 8G. Str. 508, 
day morning, it is payment. 

If a man receives a goldſmith's note, at Howe „ 
twelve, puts it into the Bank at one, next morn- 3 = 5 8. 
ing at ten it is carried with others for 26001. 
and left as uſual, called for at eleven, and at 
two, payment refuſed, but they pay ſmall notes 
for two hours after; ths is not payment. 

It A. indorſes a promiſſory note to B. who Smith v. Wilſos, 
gives a receipt, Received the contents when b. G. 2. 

Andr. 187. 
the above bill is paid, and keeps it from 


28th March, when it became payable, to 1 Ith 


May, when the giver of the note fails, it is 
good payment by A. 8 | 
2 goldſmich's note, paid in at half paſt Ean India Com. 


eleven, and not demanded till next day at 1%“ N. | 


Str. 1175. 
And ſo a bill accepted, by writing an order Biſhop v. Chitiy, 


on his goldſmith to pay it when due, is pay- 2.16 0. 2. 
Str. 1195. 
ment, if not tendered in the ſame time as a | 
note or draft. Vide ſupra, & infra. 
A banker's note paid after dinner, and re- Fletcher v. 
fuſed. payment next morning at nine, is not „ 2 


ES 19 G. 2. 
= payment. Vide ſupra. Str. 1248, 


If a creditor takes a draft from his debtor, chambenys v. 
on another, though it is not payable ta him, r 


2 er Wü 363. 
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or order, and keeps it an unreaſonable time, 
and drawee breaks, yet it is payment. 

Upon the whole, I think the caſe of Tindal 
and others v. Brown, Poſt Eſſay II. V. being the 
laſt determination upon the queſtion, © what 
is reaſonable notice,” and as having undergone 
great and frequent conſideration, may be 

conſidered as a governing caſe. By that caſc 


it alſo ſeems, that the notice muſt be given by 


the holder of the bill, to ſhewhe does not mean 
to give credit to the indorſer, or perſon from 
whom he received the bill. | 


I 245 1 


= [ 5. Of other writings without ſeal of 
> various kinds. 


by AN affidavit of a perſon deceaſed was al- Sacheverel y 
* lowed to be read in confirmation of other Nach, 776. 
Mm evidence, to prove his marriage at the Fleet, Court of Dele- 
[ME though taken before a ſurrogate, when there Sw. 33. 
was not any thing before the eccleſiaſtical 
court, 
A certificate of the WATT YETI for ſtating vo v. 


urſton, 


the army debts, concluſive. MO. 
Str. 481. 
But it muſt be ſigned by them fitting upon Mountcan v. 


Wilſon, T. 9 G. 
the commiſſion. * 9 


Corporation books, when publicly kept as Rex v. Mother-" 
ſuch, and the entries made by the proper 8. k. 4 G. 
officer, are evidence. "PAP 

A ſurvey taken by one, under whom the anon. E. 4 G. 
party producing it claims, not evidence, the 8 
other party not being privy. 

A viſitation made 55 the heralds, entered Pitton v, Walter 
in their books, and 3 in their office, evi- 1 
dence of a pedigree. 
= So the minute book of a former viſitation, (Ld. Oxford's) 
ſigned by the heads of the ſeveral families, Lid. 
and found in a private library. 
= Copies of corporation books, or of a poll, Brocas v. Mayor 
rere evidence; and in that caſe B. R. will not 51 Aldermen 
$644 ondon. 
order the original to be produced without par- P. 6. C. 
ticular reaſon. 8 

A letter, fifty years old, found in the cor- Rer. — 
boration cheſt, is not a corporate act, ſo as 30. 18 
that a copy of it may be evidence, but tbe 
original muſt be produced. | 
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Bennet v. On an iſſue to try a modus, the plaintiff 
1 jag may be ordered to produce the books of former 
Bunb. 1433. rectors, if they have been produced at the 
hearing. V | 
Shilliney., A company (as the Eaſt-India company) 
S. 0 s. ſhall not be obliged to produce books of 
Murray v. letters in a cauſe where they are not con- 
Maze cerned. e 
Sir. 717. | | | $: 1 et Ri 
e The copy of an old agreement admitted, 
Mooreman. where the original was in the Bodleian library, 
1724. * | | f NE 
Bunb. 189. Whence the Oxford ſtatutes prohibit it to go 
Out. 5 
Bo. Herefori A defendant lord of a manor, who inſiſts 


v. P. Bride- on a modus, is not obliged to produce court. 

water, T. 1729. . g 

Bunb. 269. rolls to ſhew what proportions of it are 
paid by the other defendants, tenants of the 


manor. 


Ser. 6s An indorſement on a bond of intereſt paid 


13%. Within 20 years is evidence, though under 

f the hand of the obligee, if it was made be- 
fore it could be thought neceſſary to encoun- 
ter the preſumption. Searle v. Ld. Barring 
ton, H. 2. G. 2. affirmed in the exchequer- 
chamber, and in parliament. _ 

Turner v. Crip. But if the indorſement is after the pre- 

8 8). ſumption has taken place, it is not evi 

CV 3 
Erew v. Saun- The poſt-office is not obliged to produce 


bh — d. a. books in ſuits where it is not party. 


Per Probyn and AK there is a general regiſter-book of 4 
1 pariſh, into which the entries of baptiſins are 
May d. May. made every three months, from a day-book 
| ag into which they are made immediately, ts 
frirſt is the regiſter and evidence, and the 
day-book nat, though they differ, or any thing 

omitted in the regiſter which appears 15 


1 
* 
"x8 

1 


the 1 


* F 


L 2 1 Uh 
| - day-book, as B. B. to ſignify baſe-born. Vide 1 
er ante, Wills. A. II. (I.) [I. J | 18 
he A ill of parcels from a merchant abroad, Ruge. ns 
74 with his receipt! to It proved, is evidence of 3 1 
y) property in an action on a policy of inſu- Si. 1127. 1 
of rance. bc net | a | 1 
on- An entry in an attorney's debt- boo may be warten v. 10 
| read after his death, to prove that a deed was P ν e 11 
2 made. . ; 5 3. = Zo 6 i 
2 | : . r. 1128. 9 
tech A plaintiff ſhall be obliged to produce his Goster v. 1 
ar), books relative to his dealings with defendant. Nuonely- 1 
) £0 Sed qu.? I conceive all that can be done is to As Fs 2 $1 
give parol evidence, if they are not produced. | LH 
fiſts Plaintiff in treſpaſs for diſtreſs for a fine Edward 5 
ſet by the li | | : 3 
url. et by the lieutenancy of London, ſhall have T. .  -. 5 
are leave to inſpect their books and take copies, B. R. H. 123. hl 
| the but the commiſſioners ſhall not attend with [RE 
the books. / | 1 1 
paid 1 The court will not make a rule to inſpect Charitable Cor- . 
inder the books of a company plaintiff, if it is not Waser. i 
4 ; ; a Odcratt. 1 
: be- a public company, but defendant may give g 8. 6-2: 1 
un- 5 a have them produced at the trial. " Fl 
; . © £ ere . . . .. * 15 
7110 3 Þ a rule niſi for information qyo Rex v. Holliſter, 0 
4 gef anto, the court will make a rule for 3. K. & 2 = 
efendant to inſpect the charter and corpora- . by | 
pre- tion books. 1 NF! 138 
evi. 15. entry in a bankrupt's books, before the Ever & al. 5 
a of bankruptcy, is evidence of a debt ow- i RP. 1 
oduce ing by him to the petitioning creditor. Preſton. Wh, 
| | | | 25 Al Per Willes, 1 0 
ä C. J. T. 10 & 11 G. 2. B. R. H Wh: 
: ; A leſſe . wand rag Fo, Ty: © 0 378. i 
of 4 „ 1 of the dean and chapter of Can- Ord v. Stubbs. 1 
3 ee eee in ejedtment, at the ſuit of 7.4 &12 G.2. 13 
| eir t | : OI Andr. 247. 19 
"Ln heir truſtee, ſhall not have liberty to infpe&t - by it 
their books. | 15 
1d the 1 | ru e to ſhew cauſe againſt an infor- Rex v. Bridge- 1 
thing elai 2 warranto by what right defendant J TIED if 
in che A _ _ — a court-leet in a borough, de- ft 
—_—_— ndant 3 ; i} 
da- FenUant hall not = a rule to inſpect the 165 
4 corporations Hh 


1 
| 
| 
d 
; 


—U—ñ—ʒͤ— ꝛ .uPß— —— If > 


v — — —— —ẽ ẽ IS —— — —— 


Rex v. Cornelius. 
1. 85 17. G. 12 
Str. 1210. 


Smith v. Davis. 
. 18. 3, 2. 


3 Wils. 104. 


Vicar of Kil- 
lington v. Trin. 
College, 

T. 21. 8. 2. 

1 Wils. 170. 


Barnes, 235. 
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corporation-books, for it is a matter of Private : 


claim between the parties. 


On an information againſt lots of a — 
poration, for taking money for granting ale- 
licences, proſecutor ſhall not have a rule to 


inſpe& the corporation-books. 


If the lord of a manor brings gieren. for 


lands, claiming them as copyhold, againſt de- 
fendant, who claims them as freehold, de- 
fendant ſhall not have a rule to inſpect the 
. court-rolls. 


A. furvey of a religious houſe (in the Firſt 
Fruits Office) though the commiſſion is loſt, 
good evidence to prove a vicar's right to ſmall | 


tithes. 

Ho elector, officer in the poſt- Office, ſued 
n 9 Ann. has a right to inſpect corporation- 

3 where the freemen s names are inrolled, 


and to take copies. 


Barnes, 236. 


Parnes, 439. 


The books of a company, not a corporation, 


nor truſtees for a Party, ſhall not be in- 
ſpected. 


Defendant, holder of ſtakes at a horſe- 


race, ſhall give plaintiff copy of the racing 


Barnes, 468. 


Pex v. the Hoſt- 
men of Newcaſ- 
tie. H. 18. 5 2. 
Str. 1223. 


Parnes, 236. 


arlicles. 

The court will order a faſtice of peace to 
give a copy of an information, and to produce 
or cauſe to be produced, the original (at 
trial for a malicious proſecution and impriſon- 
ment againſt the eee, and the conſtable 
to produce, or cauſe to be produced, the 
Warrant. 


Every member of a corporation has a right 


to look into the Zcoks of the corporation for 


4 matter that concerns himſelf, though the 


corporation is not a party in the diſpute. | 
A ſtranger affected by a by-law, has a right 
to inſpect and take copies. | 


ON 


f Y 
2 


S 


On information by the attorney-general Re x. Purnell, 


againſt the vice-chancellor of Oxford for H, 22. G. 2. 
miſdemeanor in his office, the crown ſhall 39 
not inſpect the archives and fatutes of the 
univerſity. 

Every one has a right to inſpe& the b00ks Herbert v. 


of the Mons, for they are public books. — 
1 Wils. 297. 
A writing without ſtamps (being an agree - Haker v. 


ment « that A. and Partners Hall work mines Ws 
«in B.'s ground, and B. to have a propor- 3 B . 
ce tion, and to be alſo partner for an eighth, “) 

which is not a leaſe nor an aſſignment, may 


be given in evidence on treſpaſs brought by 


A. againſt a ſtranger. 


Qu. as to 8 ſince 23 CE. 3. Go 58, 
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ol Of PAROL Reden Viz, : of Wir. 


N Hep are 


I, Countivar; 


II. ] Credible. . 
T2] Of doubiful credit, Wl 


u. Not Comverent... 


9 Ia ] Infamous. 255 
I.] Intereſted. ins 
I.] Vanting di ee 5 
4. ] Counſel, Attornies, and Solicttrs, | 
who are intruſted by their clients. 


I. COMPETENT. 


[Under this head the two claſſes of witneſſes, 
credible and of doubtful credit, are un- 
avoidably conſidered together. ] 


Blackft, Com. LL * of whatever religion or 

I. 111. c. 23. country, that have the uſe of their rea- 
ſon, are to be received and examined, except 
ſuch as we have already enumerated as nu! 
competent : all others are competent witneſſes, 
though the jury, from other circumſtances, will 
judge of their credibility. Vide infra. 


Co. L. 6. b. It was formerly fuppoſed an nfide/ could 
not be a witneſs. 

Fachina v. But good ſenſe hath ſince prevailed, and 

51g K ria Mabométans have been admitted and ſworn 

Omichundv. on the Koran, in one caſe where two chief 

4 29 85 jultices were preſent in council. | 


1 Atkyns, 19. 5 In 


t c . BINS on DNS EL 


LaS hands AS 
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f 1 

| 

| | 14 
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In acts of parliament which difect con- D. yer Ler | 

victions upon the oath of witneſſes, the epi- — - j 

thet © credible” is added, but it is not by Chetwynd, ' 
. any means intended to ſignify © competent; * ol 
that is implied in the term“ witneſs.” But b i 
it is intended (from abundant caution) to 18 


declare, that though competent witneſſes {wear 
poſitively, their credibility is to be weighed; _ 
and if the magiſtrate thinks the evidence not 
credible, he ought not to convict. | 
Notwithſtanding the very high reſpect we 

have for Lord Mansfield, we cannot help re- 
ferring the reader to the argument of Lord 
Camden in the caſe of Doc. Ex. Dm. Hindſon, publiſhed in 
Ur. & ;al,v.Kerjey, E. N $6. g. H, 
C. P. And the caſe of Hilliard and Fen- 
nings, (L. Raym. 505. Com. Rep. o, 94. 

Carth. 514. 12 Mod. 277. Freem. 509.) 
in which laſt caſe the court of King's Bench 
not only declared the two words credible and 
competent, to mean the ſame thing, bur reſted 
their main argument upon hat very meaning 

of the word credible. 

And here, having mentioned Lord Cam- 

den's argument, it may be very proper (in 

a work of this kind) to ſtate his opinion at 
large as to the meaning of the word credible; 
He ſays, 

8 1 underſtand the word credible to mean Fo. 27, & ſeq, 
worthy of credit, When applied to the 
perſon of a witneſs, it beſpeaks him to be a 
perſon of capacity to deſerve credit, I. ſay, 
ol capacity to deſerve it, I go no further, be- 
cauſe no man can be ſure of obtaining credit, 
let him be ever ſo credible; and, therefore, 
ſuſpect that the word credible has been uſed | 
improperly in the laſt paſſage * for credit, 1 


? paſſage in Lord 
which 1 means a great deal more, Mfansßeld's ar- 
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ee Now. a witneſs is credible in two 
ſenſes. _ Eos acid 
cc Iſt. When this quality is predicated of 


him, or denied to him in the abſtract, with- 


out referring to the teſtimony of any particu- 


1 


ce 2d. He is credible, or not, in another 
ſenſe, when the matter of his teſtimony, in a 
particular caſe, comes to be diſcuſſed and 
tried. x Of; L 
« A man therefore may be credible in the 
firſt ſenſe, though not credible in the ſecond, 
and yet the word properly uſed in both. _ 

« When you apply this epithet to legal 
witneſſes, that law, where it is ſo applied, 
muſt determine the meaning. WE. 

„ Now, if I aſk this general queſtion, who 


are credible witneſſes by the law of England, 


i. e. perſons worthy to obtain credit? If the 


- queſtion is not abſurd, I can give but one 


anſwer to it, all ſuch perſons as are permitted 


to give teſtimony in the courts of juſtice. Who 


not credible ? Thoſe who are not permitted. 

«© The very admittance of the perſon to 
be examined, proves him, in the eſtimation 
of law, worthy of credit, while he ſtands un- 
impeached, by calling him competent. 

But when a witneſs's teſtimony is under 
trial, and I am aſked, Whether ſuch a depo- 
nent is a credible witneſs to thoſe facts? I 
muſt take in a thouſand circumſtances in 


order to judge fairly of his credibility guoad 


bac. 6 


© In this caſe I admit that you pre- ſuppoſe 


the evidence given, becauſe his credibility 
then 457 not only upon his perſonal cha- 
racter, but likewiſe upon the evidence given, 
with many other circumſtances. | 

>” cc This 


4 28 1 

cc This general character of credibility in 
the abſtract, is ſo inſeparable to the perſon of 
a diſintereſted witneſs, that nothing but an in- 
famous judgment can deprive him of it: he 
is diſbelieved in one cauſe, he is notwithſtand- 
ing a credible witneſs jn the next ; he fails 
there, yet in a third he may obtain credit; 
let his conduct or general character be what it 
will, he is a credible witneſs to every fact 
wherein he has no intereſt. 

« When I ſay that all indifferent witneſſes 
are credible, I do not mean equally ſo, for 
credibility may have its degrees; his rank or 
character may make him more or leſs credi- 
ble, but it is ſufficient for my purpoſe if 
the worſt is intitled to any degree of credi- 

bility. Rees” 

«© Now where a man's teſtimony is im- 
peached, this general character of credibility 

is no longer conſidered otherwiſe than as a 
circumſtance, and the inquiry 1s changed into 
a ſcrutiny of his credibility to that particular 
fat. And here men of all ranks, character, 
and fortunes, are equally liable to the ſame 
inquiry; it is by no means a conſequence that 
the beſt man ſhould turn out the moſt credi- 
ble witneſs ; every day's experience proves 
the contrary, and a bad man is not only al- 
lowed to be a good witneſs, but ſometimes . 
even a better than a much better man. £7 

ce In this place it is proper to obſerve, that 

the good character of the man has been con- 


Ge 
8h 


= founded with the credibility of the witneſs, 
J 2 . 5 | : = 
KEE which are two different things, for the ſtatute 
i = was never ſo ſimple as to require the atteſta- 
1 tion of honeſt men, a matter impoſſible either 


to be known or tried; but only demanded. 
e | indifferent 


* Q. ſupport, 


P. Lord 
Hardwickes 
An. 359. 


L 234 1 


indifferent witneſſes, a deſcription equally Uh. 


derſtood, and plainly triable ; indeed, every: 


man living is honeſt enough to tell the truth 
for a third perion, if he has no motive to do 


otherwile. 


« Nor is it ſtrange chat a bad man, in fone | 
caſes, ſhould be a credible witneſs, and a good 


one not credible; for credit is not in the 
power of the witneſs, but is lodged in the 


third perſon, and is a matter of the niceſt * 


moſt difficult diſcuſſion. 


The ſlighteſt circumſtance may turn the 
balance; probability in the tale, collateral 
conformations,” or impeachment by other evi- 
dence, contrary declarations, tamperings, the 
_ confident or modeſt demeanor of the witneſs, 


heſitation, confuſion, prevarication, ſelf- con- 
tradiction, compared with the contrary beha- 
viour : theſe, and many other conſiderations, 


conſpire to create or deftroy belief; and 


therefore the general character of the man is 
of no great moment in weighing the credibi- 
lity of his teſtimony ; for I appeal to experi- 
ence, whether general character is ever called 


in to impeach * a perſon's evidence, till ſome 


ſtrong attack from another quarter is made 


to his credit? and therefore every man, with- 


out exception, who is free from all intereſt in 
the fact he comes to atteſt, is a © credible 
witneſs, 1. e. he deſerves credit ; nay, he is 
always believed, unleſs ſome other objection, 
belides character, 1s raiſed * his teſti- 
mony.” 

So far Lord Camden : let us ſee what 


others have ſaid upon the ſubject. | 


To be a witneſs one need not be ſo abſo- 
lately indifferent, as to be a juror ; and the 
25 . 


Dr 


188 E 8 
reaſon is, becauſe you may make the objet 
tion to his credit; but if a juror be once ſworn, 


16 


he ſtands equally a juror with the reſt. 


= Lord Hardwicke, when All. objection was An. 360. 
made to the competency of a witneſs at 


niſi prius before him, was always inclined to 


reſtrain it to the credit, rather than the com- 


petency of the witneſs, unleſs it was like to 


introduce great perjury, becauſe it tends to let 
in light to the cauſe, and there may be ſtill 
an objection made to his competency. 

The diſtinction between jurors and wit- v. Hale's H. 
neſſes is eſtabliſhed by the 1 Inf. 6. b. there Au 365,1. 
int. al. though the witneſs be of the neareſt 
alliance, or kindred, or of counſel, or tenant, V. ante 
or ſervant to either party (or any other ex- of vim 


of evidence, 


ception that maketh him not infamous, or to V. poſt, rules of 
. . . evidence in erĩ- 
want underſtanding or diſcretion, or a party minal caſes, 
in intereſt,) though it be proved true, ſhall. 
not exclude the witneſs from being ſworn ; 
but he ſhall be ſworn, and his credit upon 
the exceptions taken againſt him, left to thoſe 
of the jury who are triers of the fact. Sed qu. 
as to counſel, Sc. * 
It ſeems (a) agreed that it is no exception (4) 2 Hawk. 
againſt a perſon's giving evidence, either for 5, O, 432. 
. 8 | 3 (5) A commiſ- 
or againſt a priſoner, that he is one of the fioner by virtue 
| * ö : - " (4a: 5 f - 
( judges who is to try him; and therefore 2 
in the caſe of (c) Hacker, two of the perſons cery, may him- 


in the commiſſion for the trial came off from *? be exe 


mined as a wit- 


the bench, and were ſworn, and gave evidence, neſs at the com- 


and did not go up to the bench again during chen he muf be 


his trial, examingd firſt 
2 by the other 
commiſſioners, after which he may proceed in the execution of the commiſſion. 


2 New Ab. 286. 


(e) Kelynge, 12. 1 Sid. 133. Style, 233. 
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2 New Ab. 287. 


f 256 J 
It is not any exception to a witneſs that 
he is one of the jurors; but then he is, if 
called upon, to give his evidence on oath 
openly in court, and not to be examined pri- 
vately by his companions. e 


Not 


T 297. }J 


IT. Not ComMPETENT. 


Lr. ] Infamous. 


THEY are ſuch as may be challenged, 

as jurors, propter delictum. Challenges 
propter delictum are for ſome crime or miſ- 
demeanor, that affects a man's credit, and 
renders him infamous, as for a conviction of Co. L. 6. b. 
treaſon or felony. 

Of piracy. | 2 Rol. 626.1. 27. 

Though it be to excuſe a man accuſed 14. 1. 30. 
falſely by him, and by the inſtigation of an- 
other. 

But a perſon pardoned 15 his treaſon or Ray. 369. 
felony will be a good witnels, for the pardon * . 349. 
takes away panam & reatum. 

So, if he be burnt in the hand for felony, Ray. 369, 380, 
for that is quaſi a pardon by ſtatute, and Si. 388. 
proof of the record whereby clergy is granted, 


is ſufficient, without proving that he was burnt. 5 Com. Dig. 57. 
Per Trev. 7 An. 
So, an accomplice for the ſame crime be- kel. 17, 18, 
fore conviction, though he has a promiſe of .be Rules 
of evidence in 
pardon, and the promiſe be not made for criminal cafes, 


his evidence. 


But a man infamous in any reſpe& ſhall Co. L. 6, a. 


not be a witneſs, as if he be attainted of a 
falſe verdict. <— 


If he is convicted of forgery upon the St. 5 Co.L. * 
El. 14. or otherwiſe. 5 Mod. 74- 


The affidavit of one convicted of forgery Walker v. 


cannot be read to ſ upport a complaint, but it H. 4. 


H. 14. G. 2. 
may to defend himſelf againſt A complaint. Str. 1148. 


Vide 1 0 
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Co. L. 6. b. If the witneſs is convicted of a conſpiracy 
at ſuit of the King, he ſhall not give cvi- 
dence. 

Ibid. Or convict in præmunire. 

By the ſt. 5 El. 9. if convicted for perjury 

* ſubornation, till the judgment reverſed. 


So if convicted of perjury at the commen 

law. 
Ibid. So if he had an infamous nde and 
. upon that ſtood in the pillory, or tumbrel. 
Co. L. 6. b. Or be /igmatized, or loſe his ears. 
5 Com. Pig · 516. Or be whipt for petit larceny. Per St. 
John at Suſſ. aſſ. 1657. 
I!n ejectment, verdict for San as to a 
Macleinder & al. fourth part of the premiſſes, ſubject to the 
, opinion of the court upon this point reſerved 
at the trial, viz. whether a perſon convicted 
of petit larceny „ and who had undergone the 
puniſhment of whipping, was, or was not 2 
competent witneſs to a will, whereby the pre- 
miſſes in queſtion were deviſed ? The court 
held the perſon convicted not to be a com- 
petent witneſs. Pelit larceny is felony; it is 
a crime equal to grand larceny, if not worſe, 
becauſe the temptation is leſs to ſteal little 
than much; it ſprings from an evil mind. 

A man is not a witneſs, if he have judg- 
ment of the p://ory, though Fu did not ſtand 
there. 

Or be convicted of barretry, though on!) 

fined, for the crime makes the infamy. 
—_ So though pardoned after a conviction of 
P. u. Perjury, he ſhall not be a witneſs, for there 
the diſability is part of the judgment. 

So apardon of any crime after examination 
of the witneſs, and his teſtimony given, 
Goes not make his * good. 


3 Lev. 426, 
Salk. 689. 


Salk, 690. 


3 Lev. 426. 


So, 
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So, regularly, an affidavit of ſuch a perſon 5 Com, Dig 
in any cauſe ſhall not be admitted. $16, 
But a conviction of felony, perjury, Ec. Ibid. 
= does not take away his teſtimony, unleſs the g 
7 record be produced. | 
—_ So a record, by which he is found guilty 2 $id. 32. | 


— va. 


— www. 
7 


ASS Fr, 8 
— . 7 4 « Ree tt _ - 
Cod cs ne — 


n by verdict, is not ſufficient, if judgment be 1 
or entered. Ul 

c So if he ſtood in the pillory, where the 3 Lev. 426. = 
judgment was not infamous, it does not take "EY 1 
away his teſtimony ; as, for a libel, or words 1 

in ſlander of the government. Wl 

= Soa man outlawed in a perſonal action. Co. L. 6. b. wh, 

5 So the pardon of an offence enables him , 1 

do be witneſs (except in perjury, as before alk. 689. kl 

= obſerved) as, if the felony, &c. of which he by 

is convicted, be pardoned. WA 

3 So a pardon of perjury by act of parliament Salk. 689. WH 
enables him. Per Holt. 11 

3 So if there be not a legal objection againſt Mar. Pl. 136. 1 

a witneſs, other {candal to his credit ſhall not my 

be allowed; as, that he is a whoremaſter, 1 

= drunkard, &c. HY 

= An affidavit of one convicted of perjury, Salk. 461. | 
Ke. ſhall be allowed to prove a male practice ö 1 

6: 2250S him. Vide ſupra. HY 


G 
F E N 


8, = 82 [2.] Intere/fted, 


Bl. Com, 1.2177. 


c. 23. 


court; which laſt is the only method of ſup- 


infamy. 


| all other ſuch rules, liable to exception. Ir 


Per Hardwicke, 
C. J. on conſi- 
deration, 
Rex v. Bray, 
Hi ro Go 2. 
B. R. H. 358. 


Ibid. 


Fotheringham v. 
Greenwood, M. 


s Scr. 129. 
Salk. 283. 


ſuſpected to be ſecretly concerned in the 


—_ 
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WI I; 
WE” 


12.3 | Intereſted * 


INTERESTED witneſſes may be examined 
upon a voir dire, (veritatem dicere,) if 


event, or their intereſt may be proved in 


porting an objection to the former claſs; for 
no man is to be examined to prove his own 


Intereſt ariſes from, and is connected For 
ſo many, and ſuch a variety of circumſtances, 
that it is morally impoſſible (at leaſt fo it 
appears to me) to form a clear and intel- 
ligible arrangement, therefore it hath not been 
attempted here. The caſes are, however, 
given, i. e. ſuch as appear in our printed 
books; or rather, ſhort abſtracts of them. 

The following may, in ſome meaſure, 
be conſidered as a general rule, but, like 


r 

The true notion of who may be a witneſß, 
may be gathered from the queſtions on the 
voire dire, viz. whether he is to + Kew loſe 
by the event of the ſuit; if he can anſwer that 
fully, he muſt be a witneſs. | 

To be a witneſs one need not be ſo abſo- 
lutely indifferent, as to be a juror; for the 
credibility of a witneſs may be objexted to, 
but not ſo of a juror. 

A perſon who apprehends himſelf inte- 
reſted, though A ricto Jure he Q not, is no 
witneſs. | | 4 


1 


ff n 
A ſervant, for beating of whom the maſter punſe/ © 
has brought treſpaſs. Sed qu.? If this is Weſtbrowne, 

; | > »7 0. Str. 
law? © 5 | 414. Sed vide 
Duel v. Harding, T. 10 G. Str. 595. contra. and ſo in Lewis v. Foy, M. 6 
G. 2. Str. 944+ 8 
The party who excepts to a witneſs may Atwood f. Dent, 
call him afterwards. 88. Str. 480. 


A wife may be a witneſs to prove her williams v. 
daughter's wedding- clothes delivered on her e = « 
huſband's. credit. This was in an action 

againft the daughter's huſband. Had it been 

an action againſt the father, the defendant's 

wife could not have been called as a witneſs. 

A wife ſhall not be a witneſs for or againſt Baker v. Dixie, 
her huſband, though with conſent. It is to 8. l. H. 360 
preſerve the peace of families. 

| Wife of Prochein amy allowed. Denniſon v. 

* 15 4 : 5 1 | Spurling, B, R. 
But, per Lord Hardwicke, in a ſubſequent nene 
caſe, Prochein amy cannot be witneſs for the Neale, H. 9 G. 

infant. > 5 Lond RET | 2, Str, 1026, 

Guardian on record, not allowed, yon. 

| 3 | 5 FE : tower, C. B. H. 86. Ste. a 
In an action againſt the maſter, the ſervant Brownwon v. 
to whom the goods were delivered, allowed 2v*ry, H. 8 G. 


. Str. 507. 

to prove payment by a third perſon. 8 TY 
Creditor of bankrupt not allowed to prove Shuttleworth v. 
him a gameſter. 5 Bravo, H. 8 G. 


: | | Str. 507. 
Infant declares per gardian, he being liable James v. Hat- 
to coſts; what he ſaid may be given in evi- og 9 G. 
dence by defendant. 
The defendant in an action aſſigned for Dates. Johnſon, 
* - WS, EOS a at niſi prius in 
error, that the plaintiff died before judg- Indelefer, Ct 
ment; and to prove it he called the wife “ ram Proc, 
of the plaintiff, and the Chief Juſtice allowed 2 7 
her to be a witneſs. Quære tamen, for that means. the el 
: 3 . 5 ow. 10 
is begging the queſtion which was then to be Hhere is the 
tried. The above is an exact copy of Strange's doubt upon the 
cale as here 
report of the caſe, ated ? 


83 A. deli- 
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Ball v. Boftock; A. delivered South Sea bonds to B. from 
M. 10 G. Sits „nom they were ſtolen; C. a clerk ſtopped 
them, when D. brought them for the intereſt ; 
D. brought trover againſt C. who at trial called 
B. to prove the property in A. but he was 
refuſed, having made himſelf liable to coſts 
in the action, by giving bond to indemnity 
the company for ſtopping the bonds; then 
A. brought trover againſt D. any B. was ad- 
mitted as a witneſs. 


Stevenſon v. Where two qualifications are neceſſary to 
Neviſon, P. 10 


. 2. LI. Raym. be elected, he who has only one of them may 


3353. Sir. 583. be a witneſs to prove it. 


Rex v. Moiſe, On an indiccment for deſtroying a note, 


Tao CG, Str. : 
535. the proprietor may be a witneſs. 


Shank v, Payne, The party to an uſurious contract cannot 
T. 11 C. su. be a witneſs on an action to prove the re- 
payment of the money. 

Rex v. Azire, A wife may be witneſs againſt her huſband, 
2,11 S. St. indicted for an aſſault on her. 

633. 0 
Rex v. Fletcher, If two are indicted, one ſubmits and pays 
31. G. Str. a fine, he may be witneſs for the other. 


rel, M. 11 G. note, allowed, 


Str. 647. 5 
Noroity, Creditors to prove nt not intitled 
. 2 to the benefit of an inſolvent act, allowed; 


becauſe the plaintiff in this action was the 

only perſon concerned in the event of the 

cauſe. The Chief Juſtice {aid, it would go 

to their credit, but not to their competency. 
— l be balliff who had a warrant to arreſt, 
wt allowed to prove an attempt to arreſt, 
2 1d. Raym, ON action againſt the ſheriff for a falſe re- 
3411, turn. 
kor, . Profecutor on an Wentz though he 
22 C. Sire 652 has laid a wager that he convict defendant, 

allowed. 

Infant 


Marin v. Hor- A goldſmich's ſervant who had overpaid a 


1 


Infant under ten, very ſeldom, and under Rex 7, 
- * 0 r rt 508 
nine, never admitted to be a witneſs either B. & raymond, 
in capital, caſes, or leſſer offences. Sed vit. tit. C. . 
34 , 4 83 0 dr. 700, Ont. 
general rules of evidence & infra. Rex '« 
| | & Rex v. Erazier. 2 L. Hawk. 612, (S. 27.) 


On an indictment for forging a letter of XK: an 
attorney, whereby he transferred A. s ſtock, 228. 
A. may be a witneſs, for the Bank indemnity 
him. 5 
I bail is a ſubſcribing witneſs, he ſhall be Brise v. 
obliged to give evidence, otherwiſe not. G. Sn. 
Vendor without covenant for good title, Buſpy v. Green= 
or warranty, may be witneſs to prove title 5 44. 
of vendee. Sed gu.? If the ſale was bong 
fide, whether a covenant or warranty is not 
implied by law ? cd ER 
On an information far importing teas con- Fuller, qui tam, 
trary to the act of nayjgation, the maſter 11 J 1 
of the ſhip. produced by defendant, but not Bunb. 140. 
allowed; becauſe the ſhip is forteited by the 
act, though there was no information againſt 
. . 
E. contra, maſter of a cart, though for- Ibis. 
feited for running goods, allowed. Vide tlie 
next caſe. N . 
On an information for importing India Rickſon v. 
| andforth, H. 
ſilks, maſter of the ſhip not allowed, though 1724. 
no proſecution. commenced againſt; him, be- Bunb. 140. 
cauſe an abettor, and liable to 5col. pe- 
nalty. | | 
On information for importing brandy in Spong v. 
unſizeable caſks, maſter of the ſhip not al- eee 22 
lowed, though no information filed againſt Bunb. 20. 
bim; for he is liable to 1007, penalty for 
breaking bulk | | 
A bankrupt cannot prove his own act of Field v. Curtis, 
bankruptcy. „ 
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[ 264 J 
Rex u. Nuner, © On, indictment; for . perjury. lor denying in 15 
ow oy an anſwer an agreement not to put a note 1 
B. K. H. 265. in ſuit, the giver of the note, defendant at 58 
lw, and plaintiff in equity, cannot be wit the 
8 neſs. Sed gu. If the debt and caſts in affi 
lat and equity are paid, and Foe n een pre 
. oth 
Cock v. In an action by a father for deflowering cef: 
M. e . . his daughter, per quod fervitium omiſit, the 1 
Str. 104. daughter may be witneſs. his 
Rex v. Robins, Member of a corporation who has acted "7 
815 oo Po under the right claimed, but has no inrereſt, | Ml 
mamay be a witneſs to prove the uſa; | 1 
Jaryis v. Hayes, On action brought againſt a maſter, for 17 
ol in 2- his carman's driving his cart negligently, his 
4 __ Sc. the carman may be witneſs for : — 
is maſter. | 

Tx 8 1 A wife's owning receipt of money due to N 

109 4. her huſband for wages earned by her, no ſtan 
evidence in an action brought by the huſband. he 

Rexy Frederick, The wife of onedefendant cannot be witneſs * 

255 ;;ᷓor the other, on an indictment againſt two. mar 
Rer. Elf M. Defendants in ejectment againſt whom a que: 

t en. verdict has been given, cannot be witneſſes * 

| for the proſecutor, on indictment for per- for 

[| jury at that trial. Vide qu. Jupra, ___ an — 
indiłtment for perjury. | 
i} Lloyd v. Willi- In order to take off the teſtimony of a inte 
| B. K. Hl. 12. perſon joined in the mul cum, evidence muſt he i 
| be given of his being ſome way concerged 1 
1 | in the fact, that proceſs has iſſued againſt him, 'vþ 
| 38 and endeavours been uſed to take him. | ble 
| Hill v. Fleming, He may be admitted, if plaintiff does not the 
| Hi. %% ſhew he has been ſerved, Sed vide the pre- F 
1! ceding caſe. 1 
| colett v. Jenniss, If defendant's bail is a Werd witneſs, the or © 
| KR l court will permit his name to be ſtruck our, fl 
| | on another entering into the recognizance in tion 

i 
| 


[ 288 1 

- This cannot Be done at niſi prius, but muſt 

ze done before the cauſe comes on to trial. 

The court will not give leave to ſtrike out parrington v. 
the name of a defendant in ejeCtmient, on 8 * 
affidavits, that he is not intereſted in the A. 162. © © 
remiſſes, and is a material witneſs for the 
other defendants, eſpecially if the jury pro- 
cefs and ſubpænas have iſſued. 


If an informer is to have the penalty, Rex v- Moore, 


9. G. 2. 
Rex v. Collins, 
B. R. H. 176. 
Hopkins v. 
„ Neale, H. 9 G. 


A creditor of a bankrupt who has releaſed ambroſe v. Clen- 
his debt to the aſſignees, but not to the bank- * ED 2. 
rupt, may be a witneſs to prove the bank- 8 8 

ruptcy. | | 


his oath is not eviden ce. 


The party | who ſupports the cauſe cannot 


What a bankrupt ſaid of his bad circum- BR. l. 267. 


ſtances, is not evidence, unleſs ſpoken when 
he was removing his goods, Sc. 

A mother may be witneſs. to prove her Stapleton v. Sta- 
marriage, when her ſon's legitimacy is in 2 fl. K. l. 9.0: 
queſtion. neg 7 

A perſon indicted pleading miſnomer, and Rex v, Sherman, 
for want of replication diſcharged, may be iS L | 
witneſs for the other defendants. | 
A man's having a bare authority, without be, Rardaicke, 
intereſt, will not hinder his being a witneſs, if C. J. on conſi- 
heine a Pf . abr NN 

H. 10 G. 2. B. R. H. 352. 
"Af | | - Thid, 
A man may be a witneſs, though he is lia- bid. 
ble to an information for a paſt fact, to which 
the trial relates. Sed vide ante. TE 

An eliſor named by a former mayor, to ibid. 
return a jury of freemen to elect a new mayor, 
or one of the jury ſo returned, may be witneſs 
for the new mayor, defendant in an informa- 
tion, quo warrants. | 


3 V 


An office is always an intereſt. 
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Rex v4 Brough-" . The party ſuppoſed to be defrauded may 


gon, P. 18 G. 2. 


Str. 1229. be a witneſs, on an indictment ,for perjury. 

Dean of Hy | If a witneſs is examined by the party pro- 
T. 1749. ducing him to one point only, the adverſe 
4,» wi party may croſs- examine him to. that, . 


Lord Chanc. not ule him, to prove a different fact. 
Hardw icke. 


(at common law) if ai niſi prius the —— 
i not every day's practice? 

meryy Mayor A father, who has gained his freedom, in 

of Oakhampton, 

T. 25 % A borough by ſervitude, is a good witneſs to 


e. | WE Te De, 
1 Wut. 332. Prove a cuſtom whereby his eldeſt ſon is inti- 


tled to his freedom. 
Wright The confeſſion of a perſon on his death-bed, 
N. 2 8. . Of a forgery committed by him, of an in- 
3 Burr. 2244+ ſtrument atteſted by him, is evidence (to ſet 
aſide that inſtrument) proper to be left to a 
Jury. 
tows] Leave to examine an ancient witneſs be- 
Whadcock, 
Barnes, 447- fore a judge, cannot be without conſent, 
Carter v. Pearce, A co-obligor in a bond to the ordinary, 
Bag, E. 26 G. under 22 & 23 Car. 2. c. 10. is a competent 
3 Durnf. & Eait, Witneſs to prove a tender by the adminiſtra- 
I ** 3. trix. 
DECLARATION for work and * and 
for money paid, laid out and expended. 
Plcas the general iſſue, except as to 21. 55, 
and as to that a tender by the defendant; on 
both which, iſſues were joined. 


This cauſe was tried at the laſt afiizes at 


Saliſbury, before HorRhAu Baron, when a 


verdict was found for the defendant, ſubject 


to the opinion of the Court, on a Caſe - which 
ſtated that the ſum of 21. 5 8. was tendered to 
the plaintiff by one Wood, who was one of the 
defendant's ſecurities by bond in the eccle- 
flaſtical court for her duly adminiſtering the 
inteſtate s effects. 

ere | d 


2 2 tw a, 


JS '$ 


L 87 J 
Ihe queſtion for the opinion of the court 
is — Whether the ſaid Vood 
witnels for the defendant ? 


Jekyll for the plaintiff. 5 


Gibbs for the 
The court ſaid no queſtion could be enter- 
tained about the competency of Mod's teſti- 
mony; and that if a creditor of the admi- 
niſtratrix had been offered as a witneſs, (which 
was a ſtronger caſe) there could have been no 
objection to his evidence being received. The 
bare poſſibility of an action being brought 


againſt a wirneſs 
Zency. i And, 


efendant. 


, is no objection to his compe- 


\ Buri, J. added, that this was not like 
the caſe of bail, becauſe they are directly and 


was a competent 


immediately intereſted; for if a verdi& be 


given againſt the principal, the bail become 


immediately anſwerable. 


eccleſiaſtical court. 


grant a new trial, Buller, 7, before whom the 
cauſe was tried at Guildhall, at the ſittings 
after the laſt term, reported as follows ;— 
That this was an action upon a bond given by 
the defendant to Sutton, to which there was a 
on of non eft factum, and another of the 

atute of uſury. 


In order to ſhew a witneſs intereſted, it is 
neceſſary to prove that he muſt derive a cer- 
tain benefit from the determination of the 
cauſe one way or the other. Then in this caſe, 
ſuppoſing there were no aſſets, though the 
detendant would be anſwerable for the coſts, 
ſhe would not be liable on her bond to the 
She 1s only bound to 
diſtribute the inteſtate's effects, and it does not 
appear in this caſe how ſhe has applied them. 


Judgment for the defendant. 
Upon a motion to ſet aſide the verdict, and Walton and 


It was proved by one wit- 
neſs 


others Aſſignees 
of Sutton againſt 


Shelley, M. T. 
Durnf. & Eaſt, 


IV. 296. A per- 


ſon is not a com- 
petent witneſs to 
impeach a ſecu- 
rity which he has 
given, though he 
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is not intereſted 
in the event of 
the ſuit. 
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neſs for the defendant, that che bond was 


given in conſideration of 'delivering up'two 


_ promiſſory notes made by Mrs. Perry, pa able 


to Birch or order, the one indorſed by Birch 


and Davenport Sedley, the other by Birch, 


Corbin, and Davenport Sedley, to Sutton. 


Davenport Sedley was then called by the 


defendant, to prove that the conſideration for 
the notes was uſurious; but his evidence was 


objected to, on two grounds; iſt. That he was 


called to invalidate a ſecurity which he had 
given; and that an indorſer of a note, inde- 
pendent of any queſtion of intereſt, could not 
be permitted to prove a note void, which he 
himſelf had indorſed; 2dly. That he was 
intereſted in the veſtion, which was meant to 
be put to him; for if the notes were given for 


an uſurious conſideration, he would never be 


liable to pay them : though by overturning 
the bond, they might be ſer up again. For 
theſe reaſons the witneſs was enz as „ 
incompetent. 

This motion was made upon che ground, 
that Davenport Sedley was a competent wit- 
neſs, and ought to have been admitted to Jouve 
the fact of the'uſury. 

Mingay, © Baldwin, and Manley ſhewed 
G and argued upon the two queſtions 
which had been made; iſt. Whether the 
witneſs was not intereſted in the queſtion ? 
2dly. Whether in any caſe a perſon ſhall be 
permitted to invalidate his own ſecurity ? 


Upon the firſt ground they contended, that 
the witneſs was certainly intereſted in the 


queſtion which was put to him; for before the 


bond could be impeached, it was neceſſary to 


rove that the notes were uſurjous ; but the 
Wines being an indorſer of thoſe notes, could 
not 


- — * 
— — — 2 
2 * 


IEEE 
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7 369 13 


not be admitted to give ſuch evidence. The 
anſwer given to this objection at the trial 
was, that. Sedley's name had been ſtruck off. 
But if this had been an action on the notes 
themſelves, againſt the acceptor or drawer, and 
Sedley had been releaſed, his teſtimony could 
not have been received, becauſe he is imine- 
diately concerned in anſwerin 1 any queſtion 
upon the validity of them. It is upon this 
principle that many perſons are incapacitated 
from given evidence, who are entirely unin- 
tereſted in the event of the cauſe, becauſe they 
are intereſted in the queſtion which is to be 
put to them. As in the caſe of commoners, 
who are not allowed to give evidence in an 
action concerning the right of common in ano- 
ther. So alſo, in the caſe of under-writers; 
they are never permitted to be called as wit- 
neſſes in an action upon the ſame policy 
which they have ſubſcribed, though they are 
not intereſted. ; in that ſuit, as the verdict cannot 
be given in evidence in any other action. 
Neither can a co-obligor give evidence in an 
action upon the bond which he himſelf has 
executed, for the ſame reaſon. 
2dly. The witneſs is called to invalidate his 
own. ſecurity, ſince the conſideration of the 
bond, was the giving up of the notes, of which 
he was an indorſer; and therefore to deſtroy 
the one, he. muſt impeach the others. The 
courts have frequently laid it down as an in- 
variable maxim, that no man ſhall be ſuffered 
to invalidate his own inſtrument ; if it were 
otherwiſe, . the conſequences would be ver 
prejudicial to trade, In the caſe of Abrahams 
and Bann, (a) where the borrower of money (a) 4Burr. 2253. 
was called to prove an uſurious contract, en- 
tered into by the defendant, who was a pawn- 
| broker, 
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broker, though the competency of the witneſs 


8 
"7% 


% 

was allowed, becauſe the pledge was returned, 9 

yet Lord Mansfield ſaid - Had the defendant =, 

ce produced a ſecurity, or proved the pledge 1 

« to be remaining in his cuſtody, it would a 

« have been a different conſideration, whether 8 

« the witneſs, who was the borrower of the © mL 

«© money, could be examined to contradict T 710 

ce this.” In an action by the drawee of a = :, 

bill of exchange againft the drawer, the ac- 24 

: ceptor, who was infolvent, was not permitted T ons 
9 8 to give evidence. Mitchel v. Conaway. (a) = 
. ; E | KS it 
(6) Sittingsaf= In the caſe of Vinlaw and Daniel, (5) = x. 
---> 1-46 Th dun * which was an action of trover for three bills „ 7 
of exchange, Lord Mansfield merely ſaid, that =_ 
an indorſer might be a witneſs to prove the 

property of the notes in A. or B. as he was =_— 
equally reſponſible to either. In ſuch caſes, 85 oe 
the teſtimony of the indorſer does not go to or 
invalidate his own ſecurity, and therefore he is Z 7 
admiſſible. But where ſuch teſtimony goes = of: 
in diſcharge of the note, he is not a competent 5 con 
| witneſs. As in the caſe of Mpittenbury and = con 
(c) Sitrings af- Others, againſt Jackſon et uxor executrix, (c) of: 
ter ware 1736, Which was. an action on a promiſſory note cum 


given by Mheeler the teſtator, in his life time, 7 iſt 
to one John Collier, and by him indorſed to the 3 
plaintiffs, 5 | 
It appeared to have been an accommoda- 
tion note, given by the teſtator Collier, who had E 
bought goods of the plaintiffs, tor which he W oro 


F 3 
gi 
9 
© 
—_ 


was made debtor in their books to nearly the = The 
amount of the note. The defendant propoſed MM wher 
calling Collier, to prove that the note had been fend 
ſatisfied by his having given two bills to the been 

laintiffs in diſcharge of it. The plaintiffs on S cauſ; 
the other hand contended, that the bills had bon 


been 


Ld * 332 


2 F . 
been refuſed by them in diſcharge of the 
note, but that they had received them in pay- 
ment of the book debt; and they objected to 
Collier's teſtimony being received as indorſer 
of the note. Buller, J. refuſed to admit him 


upon two grounds, Iſt. That he was intereſted 


in proving the note paid, for he thereby got 
rid of it: and as to his being liable for the 
book debt, that was a different tranſaction. 
2dly. That he was called to invalidate his 
own ſecurity ; for though his evidence did not. 
tend to impeach the validity of the note, yer 
it tended to take away the remedy upon it, by 
ſhewing 1t diſcharged. 7 
It was not till after Lord Ch. J. Lee's 
time, that the party who was intereſted in a 
note, could give evidence concerning it in 
a criminal proſecution for forgery, perjury, 
or uſury, where the note was the foundation 
ef it HS 5 „ 
Bearcroft and Bower, contra. The tendency. 
of this court, of late years, has rather been to 
coafine, than to increaſe objections to the 
competency of witneſſes. In order to judge 


of the admiſſibility of a witneſs, ſeveral cir- 


cumſtances are neceſſary to be underſtood. 
iſt, What the iſſue is between the parties. 
2dly. What circumſtances have already been 
proved in the cauſe. 3dly. What the wit- 
nels is called to prove; and then it is to be 
conſidered, whether there is any ſubſtantial 
ground for the rejection of his teſtimony. 
The iſſue between the parties in this caſe was, 
whether the bond had been given by the de- 
tendant for an uſurious confideration. © It had 
been already proved by another witneſs in the 
cauſe, that the conſideration for executing this 
bond, was the giving up of the two notes, 
witch 
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which were at the trial avowedly in the hands 
of the defendant, having been reſtored to him 
at the time that the bond was taken. Sedley, 
the witneſs, was called to prove the conſidera. 
tion of theſe notes uſurious, in order to inva- 
lidate the bond. He was objected to, as being 
an indorſer, and thereby coming to ſet aſide 
his own ſecurity. But when the peculiar cir- 
cumſtances of this caſe appeat, the court will 
fee that he could have no poſſible intereſt 
in ſetting aſide the bond; for, if he were 
intereſted ar all in giving his evidence, it was 
rather againſt proving the fact for which he 
was called; for ſo long as the bond ſubſiſted, 
he was entirely diſcharged; therefore it was his 
mtereſt to ſupport it. 

Then, if there is no objection to his evi- 
dence in point of intereſt, the only conſider- 
ation is, whether he ſhall be permitted to in- 
validate his own ſecurity ? 

They admitted the propriety of the general 
rule, that no perſon ought ever to be per- 
mitted to invalidate any inſtrument, or caſh- 


paper, to which he has contributed to give a 


currency, by affixing his name. But that 
rule has only been adopted in caſes where the 
action has been brought, on ſuch ſpecific note, 
or bill, againſt the perſon liable. There the 
evidence of the indorſer could not be received, 
becauſe it tends to impeach his own ſecurity. 
But that principle does not apply here; for 
the notes of hand have actually been given 
up; they are not the ſubject of diſpute in this 
action; and therefore it is no longer the in- 
tereſt of the public to prevent the indorſer 


from telling the truth, as he himſelf is no 


longer liable upon them, and they have ceaſed 


to be in circulation. If, indeed, the mad 
| " ms 
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nah remained as collateral ſecurity, ant had 
not been merged in the bond, the caſe would 
have been different. As the witneſs, theres 
fore, was not intereſted in the cauſe, neither 
was he in the queſtion: for the queſtion was 
upon the validity of the bond, (to which he 
was not a party,) and not on the notes. If 
the queſtion had been, whether theſe notes 
were the conſideration of the bond, then the 
witneſs might have been intereſted ; but that 
had been proved by another witneſs. In the 
caſe of Clenꝶe againſt Shee, and another, (a) (a) cowp. 199. 
Lord Mangfeld. mentioned the cafe of Buſb 
and 'Rawlins, which was an action of debt 
upon the 2 Geo. 2. c. 24. againſt bribery ; 
TEN a mw who had taken the bribery oath 


was:held a competent witneſs, to prove. that „ 
he himſelf had been bribed *. Jury . 


eredit? He muſt be guilty of perjury, Hap liable to be marital; upgn an indict- 
ment properly framed, | 
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So in ſome caſes a man is permitted to im- 
peach his own ſecurity, as oP N ny 
upon the record. 

Lord MANSFIELD, gin J. 

The old caſes, upon the competency of 
witneſſes, have gone upon very ſubtle grounds. 
But of late years, the courts have endeavoured, 
as far as poſſible, conſiſtent with thoſe autho- 
rities, to let the objection go to the credit, ra- 

ther than to the competency of a witneſs. In 
this caſe, it ſeems to me that the witneſs had 
no intereſt in the preſent queſtion, for either 
way he is diſcharged. If the bond is good, it 
puts an end to the notes; if bad, the ſame 
ground that vacates the bond, vacates the 
notes; therefore, in point of intereſt I think. 
there js no objection to his competency. But 
what ſtrikes me, is the rule of law founded on. 
Vol. I. | ö publie 
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public policy, which J take to be this, that 
no party who has ſigned a paper or deed ſhall 
ever be permitted to give teſtimony to inva- 
lidate that inſtrument which he hath ſo ſigned. 
And there is a ſound reaſon for it; becauſe 


every man who is a party to an inſtrument, 


gives a credit to it. It is of conſequence to 
mankind that no perſon ſhould hang out falſe 
colours to deceive them, by firſt affixing his 
ſignature to a paper, and afterwards giv- 
ing teſtimony to invalidate it. It is empha- 
tically right in the caſe of notes; for, in con- 
ſequence of different ſtatutes, two very hard 
caſes have ariſen. Firſt, with reſpect to a 
gaming note, which, though in the poſſeſſion 
of a bona fie purchaſer, without notice, is 
void. It is ſimilar in the caſe of uſury: A 
note given for an uſurious conſideration, 
though in the hands of a fair indorſee, is 
equally void. And therefore whenever a man 
ſigns theſe inſtruments, he is always under- 
ſtood to ſay, that, to his knowledge, there is 
no legal objection whatever to them. The 
civil law ſays, nemo alligans ſuum turpitudinem 
eſt audiendus. Now, apply this general 
maxim to the preſent caſe, with the diſtinc- 
tion which has been taken. It has been argued 
at the bar, that — only holds where the 
action is brought upon the notes themſelves, 
and therefore not relevant to this caſe. But 
I take the caſes to be exactly the ſame. For 
the queſtion. on the validity of the bond in- 
volves in it the validity of the notes. The 
obligee of this bond truſted to the notes 3 he 
gave them up as a conſideration for the bond; 


he truſted to the name of the indorſer, and 


that he knew of no objection to the notes, and 
yet this ſame perſon was afterwards = to 
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hos of the ' witneſs, 


1 75 3 

av. that they were given for an uſurious 

= illegal — therefore, on that 

und, 12 of opinion that he was an incom- 
zetent witneſs. {30 

WWII LES. J.—As to the inen of 

Seuley's evidence on the ground of intereſt, 1 
am clear” that he had none, or rather, that he 


came to give evidence contrary to his in- 
zereſt;* becauſe by deſtroying” the bond he 


fets up the notes. But the general rule is, 


that no man ſhall be permitted to invalidate, 
by his own teſtimony, an inſtrument to which 
he is à party; and there has been no caſe cited 
in which this rule has been impeached. 
There has indeed been an inſtance, h 
a man was fuffered to explain his own deed. 
That was a caſe before me at the laſt — 
at Lancaſtor. Two brothers joined in an 
aſſignment of a ſhip: and the queſtion was, 
whether one of them had any intereſt in the 
veſſel at the time of the aſſignment. He was 
called to prove that he had none. His evi- 
dence was objected to, on the ground that he 
ought not to be permitted to contradict his 
own deed; but JI was of opinion, that he was 
a competent witneſs, becauſe he came to ſwear 


againſt his own intereſt, that he had no 


perty whatever in the veſſel: and he explained 


it in this manner; that the perſon, to whom 


the aſſignment was made, thought that this 
witneſs had an intereſt in the veſſel, and would 
not accept the aſſignment unleſs he was joined 


in it; and the court of Common Pleas refuſed 
an application, laſt term, to ſet aſide the ver- 


dic, and agreed with my direction. 

It is better in general, that objections of 
this kind ſhould go to the credit than to the 
But the preſent 
1 2 queſtion 
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queſtion falls within the general rule, that no 


man ſhall be permitted to allege his own tur- 


pitude, in having given credit o a falſe and l- 
legal ſecurity. 

ASHHURST, J. The general rule is, that 
where a man is not intereſted in the event, 
he ſhall be a competent witneſs, though he 
may have a bias upon his mind with regard 
to the ſubject matter. As, if a perſon bring 
two ſeveral actions againſt two defendants 
for the ſame battery, in the action againſt 
one, the other may be a witneſs, becauſe he 
is not intereſted in the event. Any objections 
to ſuch teſtimony ſhould go to the credit, ra- 
ther than to the competency, of the witneſs : 
therefore, if the preſent objection had reſted 
ſolely on the queſtion of intereſt, I ſhould 
have been of opinion that Sedley was a good 
witneſs. But he is inadmiſſible on another 
ground, that no man ſhall be permitted to 
invalidate his own act; and here he has been 
a party to the fraud, by affixing his name to 
the notes, and giving them a ſanction; and 
having done that, he ſhall not be admitted 


upon any account to ſay that theſe notes 


were void, 

BuLLER,' J. Two grounds of objection 
have been taken. The firſt ſteers clear of 
intereſt in the event of the cauſe, and I have 
always underſtood it to be a ſettled principle, 
that no man ſhall be permitted to invalidate 
his own act. A diſtinction has been attempt- 
ed to be made between the preſent caſe, and 
an action on the notes themſelves, but there 
is no foundation for ſuch a diſtinction: for, if 
an action be brought on a note againſt the 
drawer, an indorſer cannot be called as a Wit- 
nels for him, ae he is not intereſted in 


3 1 that 


/ 


I ⁵ A e.g ES 


w OA eE- 


OM 


Ry OO R111 


L 277 1 


that cauſe; and if a verdict be given againſt” 


the Uritwer, « and ſatisfaction obtained from 


him, the indorſer is diſeharged. In that caſe 


it is his intereſt to charge che drawer, there- 
fore there is no difference between an action 
upon the notes againſt the drawer, and the 
preſent action upon the bond. But the 


ground of objection has always been, chat no 


man ſhall invalidate his own ſecurity.” 


As to the queſtion of intereſt, it is much. 
to be lamented, that there is fuch confuſion 
in the caſes. I have always been of opinion, 


that the beſt rule to go by was, to conſider 


whether the witneſs was to derive any advan- 


tage from the event of the cauſè: but many 


caſes tend ſtrongly to contradict that idea. 
The material thing to be conſidered is, whe- 


ther there is any diſtinction between the in- 
tereſt which the witneſs may have in the iſſue 
of the cauſe, and the queſtion to be put to 
him: I am ſtrongly inclined to think, that 
the moſt ſolid ground is to confine the objec⸗ 
tion to an intereſt in the event of the cauſe: 
but in doing that, we muſt overturn many 
caſes. As in the caſe of commoners, if the 
iſſue be on a right of common, which depends 
on à cuſtom pervading the whole manor, 


the evidence of a commoner is not admiſſible, 


becauſe, as it depends upon a cuſtom, the 


record in that action would be evidence in a 


ſubſequent action, brought by that very wit- 
neſs, to try the ſame right ; therefore, there 
is a good reaſon for not receiving his teſtimony 
in ſuch caſe. © But the ſame reaſon does not 


hold, where common is claimed by preſcrip- 


tion in right of a particular eſtate, becauſe it 
does not follow, that if A. has a preſcriptive 
right of common belonging to his eſtate;- 
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(a) Bull. Niſ. 
Fr. 283. 1 


() Burr. 2727. 


L 2 


chat B. who has another eſtate in the fame | 
manor, muſt have the ſame right t; neither 
& 


would the judgment for A. be evidence for 


B.: and yet there are caſes, Which lay it 
down as a general rule, that one gofnmoner is 


in no caſe a witneſs for another. 92115 
Then in the caſe of policies of inſurance; 


it has been held, that one tinder-writer can- 


not be a witneſs for another, Ridout and 
Johnſon, Eaſt. 11 Ann. And the Eaſt-India 


Company and Goſling, Mich. 18. Geo. 2. cer, 


Lee, Ch, 1 (a). 

In theſe caſes, if the nds affced ends 
to invalidate _ and deſtroy the inſtrument 
itſelf, that may be a reaſon for rejecting ſuch 


teſtimony; but where ſuch evidence is offered 
for any other purpoſe, there does not ſeem to 


be any good reaſon why it ſhould not be re- 
ceived, for that verdict could not be given in 
evidence in another action the fame 
policy againſt the witneſs or "andther under- 
writer. The caſes on this ſubje& which have 
ſtaggered me moſt, are two later 6nes in this 
court, by the names of French v. Bac l bonſe, 
and French v. Foulſton, E. 17. DG? 1 () 
Thoſe were two diſtinct actions of covenant, 
brought againſt two part- Owners of a ſhip by 
the huſband of her, who had been appointed 
to that office by a deed executed by all the 


_ Joint-owners, by which deed they empowered 


him generally to advance or lend money, &c. 


5 | The huſband of the ſhip inſured: for all the 


to inſure, - given 
bind the reſt. "ANG: in the firſt action againſt 


ovwners, and brought ſeparate actions againſt 


two of them. They were each of them 


charged for the- amount of the whole ſum 


paid. It was there agreed, that the direction 
by one part-owner, did not 


1 Backpou/e, 


I 279 1 . 


Rackbouſe, Mr, Dunning offered to call the 


other part- om ner, and inſiſted that he was a 


competent witneſs, becauſe he was not in- 


ereſted in the event of that ſuit; for that 


each of the two cauſes was to. ſtand on its 


own evidence: but he was rejected by Lord 
Mansfield. as an incompetent witneſs, and the 
court, upon motion for a new trial, were 
afterwards of that opinion. There the ſe- 
cond defendant was certainly not intereſted to 
ſupport the defence in the firſt cauſe; for if 
the plaintiff had recovered in that, the ſecond 
defendant, who was offered as the witneſs, 
could not have been charged with any part of 
the damages recovered in the firſt action. 
Therefore, if there is any difference be- 
tween an intereſt in the queſtion, and an in- 


tereſt in the event of the cauſe, and an intereſt 


in the gueſtion diſables a witneſs, I think theſe 
caſes prove that this witneſs was incompetent; 
for the queſtion put to him was upon the 
validity of the notes. How, or in what man- 
ner ſuch evidence was to bear upon the caſe, 
vas material for further conſideration, and 
further evidence in the progreſs of it; and 


the witneſs could not tell how the cauſe would 


turn out, or what effect his teſtimony might 
produſe. 


Before we cloſe this ſub-diviſion, we ſhall 
beg leave to make another “ abſtract from 
the able argument of Lord Camden in Doc. 
Dm. Hindfon & Ur. & al. v. Kerſey, wherein 
he held that pariſnioners benefited by a be- 
queſt to the poor, could not be witneſſes to 
prode the ill ?!! x 
He ſays, (p. 49 & ſeq.) As to the 
objection that the intereſt is minute, and 
NN 'E < -” 


| Rule diſcharged, 


* We have 
given ſeveral ab- 
ſtracts already, 
v. ante, 


(a) Ventr. 351. 
(b) viz. Scroggs 
Ch. J. 
and Raymond 
Js. Vent, 351. 
(c) Sir Thomas 
Jones, 


Dolben 


(d) 2 Show. 


Rep. 48, 146. 


pl: 127, 


33. 1d, 146. "wg _ 


men were denied to be witneſles, 


L 280 ]? 
that à ſmall intereſt, as in Towyſend's. Caſe, 
ought not to diſqualify wiraeſſes . 
e do concave that however that point 
wight have been litigated formerly; yet now 
the law is clearly ſettled, and the: witneſs 
mult be rejected, if he has oy: intereſt, be it 
ever /o ſmall. 6-36 
The point was Sfputed: for about. —— 
years, in the caſe of toll or cuſtom claimed 
by the city of London upon UNPortatzony, call- 
ed by the name of water bailagee. 
The queſtion was, whether freemen hight 
be witneſſes? Nothing can be more minute 
than ſuch an intereſt; and yet after many 
opinions pro and con. it was finally neck that 


they were not witneſſes, 


- © Any perſon that has a mind to trace the 
hiſtory of this queſtion, may find it in 2 Nel. 
Rep. 295. pl. 84. 2 Chow. Rep. 47. pl. 
2 Lev. 2 . Vertr. 

Lo; 

e This laſt * and it is the laſt. 1 can 

find upon the ſubject, 32 Car. a. is dif- 


ferently reported in the two books; jo one 


(a) ſtates that three (5) judges allowed: the 
witneſſes, and (c) one dat upon which 
the council for the- defendants tendered a bill 
of exceptions, but the plaintiff gave it up, and 


called other witneſſes. 


The other book (4) ſays, that the free- 


plaintiff rendered the bill. 

el cannot reconcile the books, — both 
agree the witneſſes were not examined, and 
the verdict went for defendant. 

« What became of the bill of exceptions 
does not appear; I ſhould gueſs it was argued 
and ſettled, ſolemnly, that the freemen could 

; not 


and that the 


though it was not ſixpence concern cg Peper . 


ſmall, the aefion, has always prevailed ; 


the (3) water. bail: F. 00 1,377 


DL 2& JI 
not be witneſſes, berauſe it is ſo ſaid by a 
Lord qa ret and 4 Lord Chancellor in 
Hernoon. FOTIGT 
% 1ſt; ard Keeper. 3 tdi in x 1684, two 
yu after this trial, faid, He thought it 
very hard in the caſe of the water-baitage of: 
London, that no one freemah of the city, 


could be * as u (2) witneſs .. (e) Vern. 254 


pl. 246. 
ee In 1694, Lord Chancellor 8 fad, 
In ſvit, touching the loſs and miſapplication 
of a-fum of money given for. the benefit of 
che pariſhioners, none of the inhabitants ouglit 
to be witneſſes, for in a caſe where a, party 
is concerned in intereſt, thaugh never ſo 


and it was ſo relolved on great debate in 
the cale of the City of Lake concerning 


— 


pl. 318. 


% Upon iſſue joined upon a aper pte 
for a toll, the defendants produced a witneſs; 
the plaintiff objected that be was a freeman, 
and ſo intereſted; upon which the defendants: ö 
produce a judgment in the mayor's court, 
where upon a ſcire facias awarded, and two 
nibils returned, they had given judgment of his 
disfranchiſement : but upon inquiry, the man 
ſaid he never was ſummoned, and knew no- 
thing of his disfranchiſement; therefore; the 
proceeding being irregular, Holt would not 
admit the man to be an evidence, becauſe 
the Joon: in The may $ cout pn os (c) (dn Mod-a2g. 
avoided. 1 N e en e 

« The ſtatute of 2 & 4 W: 0 M. b. tt. 
ect. 13. is material for this purpoſe, for by 8 
that act of parliament, In all actions brougit 
in the courts of Weſtminſter, or at the aſſizes, 

for 
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fect. 13. 


Ta] 
for any money miſpent, or taken by 
church-wardens or overſeers of the poor, ha 
evidence of the pariſhioners, other than of 
ſuch as receive alms, or any penſion out 
of ſuch collections, or public monies, __—_ be ˖ 
admitted,” 
& So again by fat. 1 An. Se. 1. c. 18. 

In all informations or indict- 
ments, the evidence of the inhabitants of the 


town or county in which decayed bridges or 


highways lie, ſhall be admitted. 


.* Which acts ſhew that the rule tor rect 


| the witneſſes for minute intereſt, could not be. 


| (a) 12 Vin. 18. 
Wg. 


broke in upon by leſs authority than an act of 


rliament. 


« There is a caſe in (a) Finer, wider it 


is ſaid, that in information by attorney gene- 
ral, at the relation, Ic. on behalf of them- 
ſelyes and all inhabitants of the town of 
Warwick, Sc. relating to charities, Sc. a 
perſon, an inhabitant, receiving alms, is no 
witneſs; for every inhabitant either pays, or 
is eue a 3 of — to the church, 
r, Sc. though he pay nothing at preſent. 
12 If the rule wn ay 3 


neſſes to a will, and any other; I ſay this, 


becauſe I ſee a practice has prevailed to 
admit will-witneſſes where the legacy was 


ſmall. 
„ In the argument of the water-bailage 


caſe, it is ſaid, that © a ſmall legatee has 


(a) Ventr. 253, been ſworn to prove a (a) will, and that it 


(5) Sir Bartho- 


lomew Shower 


had been (5) uſual. 


(who reports the ſame caſe by the name of The King againſt 3 his . are, 
« Hath ſometimes been allowed 4 win te prove a will,” Show, Rep. 47. pl. 33s 


„ And 


it muſt prevail as an 
objection to all witneſſes without exception, 
and there can be no difference between wit- 


L 283 } 
t And Lord North is made to ſay, * it was 


. . > Wh, on" ot 425 — re, — — —— 
ERIC EE 
25 — * 
5 as D - 1 ws 
A bn _ 


uſual where a man was a legatee, if it was Al 
an inconſiderable legacy, as five ſhillings (or | L W 

| "»} [855+ Bl 
five pounds to à man of quality,) that he 1 


ſhould-nevertheleſs be a witneſs to prove the 6) Vera 
) will. 
25 It is plain there had been ſuch a practice, 1 
and I take it to be upon that ground that the | Þ 
pariſhioner was allowed to be a witneſs in 1 
Townſend's' caſe; but that practice ceaſed, 1 11 
belieye upon the Statute of Frauds. 1 
49 “But I take it moſt clearly, that this notion 
is now exploded, and therefore if it ſhall be 1 
once admitted, that the pariſhioner in Town- 1 
ſend's caſe, had an intereſt under the will, the 114 
caſe neither is nor can be law, till it can be 2 Fl: 
proved that a legatee of a Au ſum ry 2c 1 
| _ this day be a witneſs. . ONS al | 
1 True it is, that the intereſt of the wit⸗ 11 
neſſes in ſome caſes, is drawn ſo fine, that it 11 
is fcarce perceptible; and yet that glimmering, 11 
that /cintilla, ſhall be as powerful to exclude 1 
the witneſs, as the moſt ſubſtantial profit, and * 
1 have always underſtood that (4) caſe to be a 
good law, where the court ſet aſide the wit- . 
neſs, becauſe he thought himſelf bound; in 
honor to pay the coſts ; of the ſuit. En 
The true ground whereof is this, Ahle 
is fit to be attended to in every part of this 
branch of the argument, that as no poſitive 
law is able to define the quantity of intereſt 
that ſhall have no influence upon the minds LY: 
of men, it is better to leave the rule inflex- 1 
ible, than permit it to be bent or the diſere- 1 
tion of the judge. Ae 
TRE DISCRETION ' or A Jubor 18 Tux + 
LAW oF TYRANTS; IT IS ALWAYS UNKNOWN; 
5 | ry 
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Dei Delitti 
e Delle Pene. 
Ed. Harlem, 


1780. 


[ 284 1 


1f 18s -DIFFERENT IN DIFFERENT MEN; fr 1s 
CASUAL, AND DEPENDS UPON CONSTITUTION, 


TEMPER, AND PASSION. IN THE BEST IT 18 
OFTEN TIMES CAPRICE; IN THE WORST IT 18 


>  EVERY- - VICE, FOLLY, "AND PASSION TO 


hy 


WHICH HUMAN NATURE, IS LIABLE. © 


So far Lord Camden. 


It may not be improper, to add, a citation 
of Mr. 7. Wilmot's from 5 Co. 100. 4 Rooke's: 


ſe; 


. 


&« DIiscRETION is a ſcience and underſtand- * 


ing of diſtinguiſhing and diſcerning between 


falſehood and truth, c. Sc. and not to do 
according to arbitrary will and private affec- 


tron *.“ 


1 


man ſays upon the Canſrustion of Laws." Int. al. He 
faith, ©*. In every crime the judge ought to make a 


perfect ſyllogiſm: the major ought to be the general 


law; the minor, che action conformable or not, to 
the law; the conſequence; liberty, or puniſhment: 


When the judge is compelled by the laws, or chooſes 


to make any other or more ſyllogiſms, it will open 


the gate to uncertainty. 


e There is not any thing ſo dangerous as the 
common axiom, that it is neceſſary to conſult the 
ſpirit of the law. This is breaking down the 
dam to, the torrent of opinions. This truth, which 
ſeems à paradox to vulgar minds, more ſtruck with 
a* ſmall preſent diſorder, than with the fatal, but 
remote conſequences which ariſe from a falſe prin- 
ciple rooted in a nation, ſeems to me demonſtrable, 
Our knowledge and all our ideas have a reciprocal 


connection; the more complicated they are, the 


more numerous are the ways of arriving at or de- 
viating from it. Each man hath his own point of 
view, each man at different times hath a different 
one. Ithe ſpirit of the laws therefore will be the 
reſult of the good or bad logic of the judge, of an 
godd of bad digeſtion; it will depend upon the 


violence 


** Thoſe who have not read Beccaria's famous 
tract, may not be diſpleaſed to ſee what that great 
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[3] Perſons wanting diſrrment. 


THoSE perſons who are excluded from 

giving teſtimony for want of ſkill} and 

| diſcernment, are ideots, madmen, and children. 
Co. L. 6. b. Every witneſs muſt be credible, and there- 
fore, a man of non, ſane memory, ſhall not 

be allowed as a witneſs. As an ideot, a lu- 

natic, during his lunacy. But he may be a 


s com. Dig.zr5. witneſs in lucidis diſintervallis. 


co. L. 6. b. So one within age of diſcretion. As, an 

| infant who does not know the nature of an 
oath. 

B. N. P. In regard to children, there does not ſeem 

23• to be any preciſe time fixed, wherein they 


are excluded from giving evidence; but it 
will depend in a great meaſure on the ſenſe 


and underſtanding of the child, as it ſhall 
appear on examination to the court. How- 


ever, it ſeems to be ſettled, that a child under 

® Qu, de hoc. the age of ten“, ſhall in no caſe be admitted; 

Stewards caſe but after that age, if the child _ to 
ey, . . . 

x704. Stra. have any notion of the obligation of an oath, 

$52: L Hawk. after there hath been a foundation laid by 

—_ 6r2. {. 27. other witneſſes to induce a ſuſpicion, the 

(eon. child ſhall be admitted to prove the fact. 

Doubtleſs the court will more readily admit 

ſuch a child, in the caſe of a perſonal injury, 

(cſuch as rape) than on a queſtion between 

1H.H.P,c, Other parties; and perhaps in ſuch caſe, would 

634. Dy. zog. even admit the infant to be examined an 

, oath; 


1 mJ 
' oath*; for certainly there is much more . if the 
reaſon that the court ſhould hear the rela- "oper has not 
tion of the child, than receive it at ſecond- pon ancath 
hand from thoſe who heard it ſay ſo. In caſes dy OO 
of foul facts done in ſecret, where the child 
is the party injured, the rejecting its evidence 
intirely, is, in ſome meaſure, denying the 
infant the protection of the law; yet the 
levity of children, and their want of experi- 
ence, .are, undoubtedly, circumſtances which 
go greatly to their credit. | | 
Ihe judges will however, determine accord- 
ing to the diſcretion of the infant. Vide poſt 
Evidence in Criminal Caſes. | 
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B. N. P. 284. 

Lindſey and 
bot, T. 

12 Geo. 1. Oct. 

Stra. 140. 


B. N. P. 284. 
Ld. Say and 
Seale's caſe, 
Mic. 10 An, per 
Sr. O. Bridgman, 
with advice of 
all the judges. 


Rex Vs 
Wat:inſon, 
M. 3. G. 2s 
Stra. 1122. 
Cont. 


Sc. It is contrary to the policy 
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ought not to be permitted to diſeover the 
fecrets of their clients, though they offer them- 


felves for that purpoſe; for it is the privilege of 


the client, and not of the counſel or attorney, 
of the law to 
permit any perſon to betray a ſecret with which 
the /aw hath intruſted him; and it is miſtaking 
it for the privilege of the witneſs, that hath 


ſometimes led judges into the ſuffering ſuch 


perſons to be examined. But to this there 


are ſome exceptions: Firſt, as to what they 
knew before the retainer; for as to ſuch 


matters they are clearly in the ſame ſituation 
as any other perſon: and, was it not ſo, a 

party might conceal evidence, by retaining a 
material witneſs, if of the profeſſion of the 
law. Secondly, to a fact of his own knowledge, 
and of which he might have had knowledge, 
without being counſel, or attorney in the 
cauſe. As ſuppoſe him witneſs to a deed 


produced in the cauſe, he ſhall be examined 


to the true time of execution. So if the 
queſtion were about a razure in a deed or will, 
he might be examined to the queſtion 


whether he had ever ſeen ſuch deed or will 


in other plight, for that is a fact of his own 
knowledge; but he ought not to be permitted 
to diſcover any confeſſions his client may have 
made to him on ſuch head: ſo if an attorney 
were preſent when his client was ſworn to an 
anſwer in chancery, upon an indictment for 


8 perjury, 


Yo! 


perjury, he would * 0 to prove tlie 
fact of taking the oath, for it is a fact in his 
own knowledge, and no matter of n 
committed to him by his client. 
Qu. if proving the defendant's hand writing 
to the anſwer, would not be ſufficient ? 
A ſcire facias was brought by the King to 1 Mot. 22. 
avoid a patent, and exception was taken to 
the witneſs, becauſe he was deputy to the 
erſons that would avoid it, but the exception 
was diſallowed, becauſe the /cire facias was 
in the King's name, and therefore it could 
not be preſumed that the intereſt was in 
another, which would deſtroy the very being 
of the /cire facias; and the proof of that 
ought to come on the defendant's fide. 
Vide farther as to Competency, Efſgy II. IV. 


Turner and others v. Pearte, 
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[C.] Or Evipexct uro VARIOUS IsSvss, of 
Previous Obſervations. fit 

| & th 
„ BEFORE we proceed to ſpecific iſſues, we po 
ſhall ſay ſomething upon probability, and bm 
upon whom the proof of the iſſue lies. | tai 
(a.) Of Probability, and upon whom Proof of as 
the ue lies. mo 
5 l wit 
Probability ariſes from the agreement of any ſup 
thing with a man's own thoughts afid obſer- for 
vations, ffom the teſtimony of others who have the 
ſeen, and heard of the fact in queſtion. _ : 
Andbhere it is firſt to be conſidered, that ſom 

in all courts of juſtice the afirmative ought to Way 
be proved, as it is ſufficient barely to deny 4 
what is affirmed, until the contrary be proved, fron 
for words are but the expreſſions of facts; and de ſe 
therefore when nothing is ſaid to be done, reco; 
nothing can be ſaid to be proved; and this is bene, 

a rule both in the common and civil law. The furs 
civil law ſays, Probatio imponitur ei qui allegat, quer, 
negantis autem per rerum naturam nulla 75 Ut 1, 
probatio. W TEE defer 
But in a cafe where the affirmative is there 
Proved, the other . fide may conteſt it with T. 
oppoſite proofs, and this is not properly the on t] 
proof of a negative, but the proof of a propo- other 
ſition totally inconſiſtent with what is affirmed; regu] 
and therefore, where the general iſſue is in the of thi 
negative, the plaintiff muſt always begin with a wit 
his proofs, becauſe the defendant cannot prove = 1 
CW1CLO; 


the negative, and the charge beginning by 
| e 


n | 
the plaintiff, the defendant muſt take it out 
of his evidence; as if he be charged with a 
treſpaſs, he need only make a general denial 
of the fact, and if the fact be proved, the de- 
fendant can only prove a propoſition incon- 
ſiſtent with the charge, as that he was at ano- 
ther place at the time, when the fact is ſup- 
poſed to have been committed, or the like. 
But where the law ſuppoſes the matter con- 
tained in the iſſue, there the oppoſite party 
muſt be put to the proof of it by a negative; 
as in the iſſue ne unques accouple en loyal matri- 
mony, the law will ſuppoſe the affirmative 
without proof, becauſe the law will not eaſily 
ſuppoſe any perſon to be criminal, and there- 
ore in this caſe the defendant muſt begin with 
the negative. 4 
Qu. If the other party ſhould not 4 give 
ſome proof, to induce a preſumption th there 
was marriage? 
In a writ of right the evidence muſt begin = Leon. 162, 
from the tenant, if the miſe is thus joined, Ei 5% %% 
defend. je pon in magn. affiz. dom. Reg. et petit Co. Ent. 182. 
recognitionem Feri utrum ipſe majus jus habeat 
tenendi tenementa cu'. pertinent. ſibi et heredibus 
ſuis ut tenens inde, ſicut illa tenet: an pred” 
guerens habendi eadem tenementa cum pertinen 
ut illa ſuperius pet. ſo that in this caſe the 
defendant's iſſue is in the affirmative; and 
therefore the proof muſt begin from him. 
The witneſs produced muſt firſt be examined 
on the part of the producer, and then the 
other ſide may examine him; and this is a 
regulation that naturally follows the true order 
ok things, for it is proper firſt to enquire what 
a witneſs can prove, before you are to examine 
how much more he knows, than what he hath 
diſcloſed. | | | 
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The analogy of this method is alſo obſerved 
in equity; for if the plaintiff takes out a com- 


miſſion he ſhall have the carriage of it; but if 


the plaintiff will not take out a commiſſion 
the next term after iſſue joined, then the de- 
fendant may. take it out, and the carriage be- 
longs to him, for he that carries the com- 
miſſion is firſt to produce and examine his 
witneſſes, and he that is firſt to produce the 
witneſſes is to have the carriage of the com- 
miſſion. It firſt belongs to the plaintiff to 


prove the allegations of his bill, and if he fails, 


the defendant may prove his anſwer. 


* 
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(5.) Of one Wim 


THE firſt and loweſt proof is the oath of Witneſs, 
one witneſs only, and there is that ſanction | 
and reverence due to an oath, that the teſti- 
mony of one witneſs naturally obtains credit, 
unleſs there be ſome appearance of Probability 
to the contrary. 

Now that which os aſide his credit, and 
overthrows his teſtimony, | is in the incredibi- 
lity of the fact, and the repugnancy of his 
evidence; for if the fact be contrary to all 
manner of experience and obſervation, it is 
too much to receive it upon the oath of one 
witneſs; or if what he ſays be contradictory, 
that renders him unworthy of all credit, for 
things totally oppoſite, cannot gain belief from 
the atteſtation of any man. 

When one witneſs atteſts a variety of cir- 
cumſtances, and there is no other proof of any 
one of thoſe circumſtances, falling in with 
what he atteſts, this may render ſuch a wit- 
nels (ſtanding alone, without any aſſiſtant 
proof,) very much ſuſpected; and there muſt 
be great confidence in the integrity and vera- 
City of the man, to believe many circumſtances 
on one man's ſingle teſtimony, where, if it 

were true, there might be a multitude of con- 
current proofs, to ſtrengthen and confirm the 
evidence. 

Another thing may render his teſtimony 
doubtful, viz, his not giving the reaſons and 
cauſes of his knowledge; for if a man can 
give the reaſons and cauſes of his knowledge, 
and doth not, he is forſworn; becauſe he is 
5 bound 
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TT 
bound to tell the whole truth, and by conſe- 


uence he 1s not worthy of credit ; for that a 


man ſhould know any thing, and not tell by 


what means he knows it, is incredible. 
The ſame may be ſaid as to perſons who 


take upon them to remember things long 


| ſince tranſacted ; eſpecially, if the matter be 


frivolous; they ought to tell the reaſons why 
they remember, otherwiſe their memory is 
little to be credited; for it is more reaſonable 
to ſuppoſe they are raſh perſons, who take 
upon them to ſwear what they do not per- 
fectly remember, than that they are really 
under the awe of, or Pay any regard to, an 
oath, for then they would be able to tell, and 


would aſſign the reaſon and certain marks of 


their remembrance. 

Other things may render a witneſs ſuſpedted, 
as if he who was a party to the crime, {wears 
for his own ſafety or indemnity, or be a rela- 
tion, or friend to the party, or the like; or be 


of a profligate or wicked temper or diſpoſi- 
tion; and the weight of the prohability lies 


Hearſay. Vide 
Introduction. 


2 Hawk. P. . 


431 
Skinn. 402. 
3 Mod, 283. 


thus; if you think the bias is ſo ſtrong upon 
him, as would incline a man of his diſpoſition, 
figure and rank in the world to ſalſify, you 
are to diſpelicve him; but if you think him 
a man of that credit and veracity, that, not- 
wichſtanding the bias upon him, he would 
have a due regard for truth, and conſider him- 
ſelf as under the force and obligation of an 
oath, he is to be believed. 


The atteſtation of the witneſs muſt be to 


what he knows, and not to that only which he 
hath Heard. 

Although hearſay be not allowed as direct 
evidence, yet it may be in corroboration of a 


witneſs's teſtimony, to ſnew that he affirmed 


the 
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the ſame thing before, on other occaſions, and 
that the witneſs is ſtill conſiſtent with an. 


ſelf; for ſuch evidence 1s only in ſupport of 


the witneſs, who gives his teſtimony upon 
oath. 


Another thing that derogates from the cre- 
Jo of a witneſs is, if formerly, on a criminal 


trial, he, upon oath, affirmed directly con- 


trary to what he now aſl erts ; then if the mat- 
ter be civil, you may give an evidence the 
criminal proceedings, and depole to what he 
gave evidence of at the former trial; and this 
takes from the witneſs all credibility, inaſmuch 
as contraries aun betrue. 


U 4 | (c. Of 
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S. L. E. 153, 


®* This muſt in circumſtances®, 


mean material, 
or ſtriking cir- 
cumſtances. 


3 Hawk, P. 2. 
256, 


ſtance, there muſt be two perjured, or what 


* 


E 


(e.) Of two Witneſſes. 


THE ſecond degree of credibility ariſes 

from the oaths of two witneſſes, and this 
is one ſtep higher than the credibility that 
ariſes from the oath of one witneſs only; for 
in ſuch caſe, if they agree in every circum- 


the witneſſes alledge and depoſe muſt be true: 
but if, upon their examination, they diſagree 
| en they fail in their 
credit, becauſe their contradictions cannot be 
true. | | De 
Yet if the matters they atteſt, were tranſ- 
acted long ago, it is capable of a fair anſwer, 
for it may be ſuppoſed that the little circum- 
ſtances of things might be forgotten, and if 
in every minute and particular circumſtance 
they both agree and concur in evidence, it 
ſeems more like a ſtory concerted before- 
hand. | 

There are ſome caſes in the law, where the 
full evidence of two witneſſes is abſolutely 
neceſſary; and that 1s, 

Firſt, where the trial is by witneſſes only, 
as in the caſe of a ſummons in a real action, for 
one man's affirming, 1s but equal to another's 
denying; and where there is no jury to diſ- 
cern of the credibility of witneſſes, there can 
be no diſtinction made, in the credibility of the 
evidence, as the court doth not determine of 
the preference in credibility of one man to 
another, for that muſt be left to the determi- 
nation of the neighbourhood ; therefore, where 
a ſummons 1s not made and proved by two 
| | | witnelles, 


94 


K J K 


6 


8 ˙ 
£ 2 
* 
E. 
4 
7 
EY 
2 
A 
27 I, 1 
5 
5 
5 
3 
6. 
. 90 
3 
48 1 
. 
3 
5 
8 
8 
7 
* 
S 


I 
witneſſes, the defendant may wage his law of 
non ſummons. ö | 

Secondly.” The ſecond caſe is in chancery, Vern. 161. 
and that is, where there is but one witneſs , — 
contradicting the anſwer; for there the credi- 
bility is equal, unleſs it appears from the 
nature and face of the fact, that the anſwer is 
not to be-believed, and the courſe of the court 
in ſuch caſe is, to direct a trial at law, to 
aſcertain the credibility of that witnefs by a 
jury, which is the common ſtandard whereby 

the credit of every Engliſhman is to ſtand and 
fall, in all events. | I 
Thirdly. The third gaſe where the law re- 0. L. E. 255. 
quires two witneſſes, is in the caſe of Higb- 
treaſon, and this is not ſo much from the 

natural juſtice of the rule, that every man's 

allegiance is ſuppoſed till the contrary is 
proved, and that therefore, the negative of the 

priſoner is equal to the affirmative of one wit- 

neſs, and the treaſon ought to be proved upon 

him by two witneſſes; for then the ſame would 

be good in caſes of felony, where every man's 

honeſty is preſumed ' till the contrary is proved; 

and yet there, it is ſufficient to prove the con- 5 
trary by one witneſs; but the law has ap- 2 Hawk. P. C. 
pointed two witneſſes in this caſe, becauſe a 
court- faction might in many caſes cut off their 

enemies on ſuch charges without ſufficient 
proof, and now by ſtatute law two witneſſes 7 8 w. z. e. 3. 

are required to every overt act of treaſon. 
Two witneſſes were required in the caſe of Ray. 408. 
Hereſy, becauſe this was tried by the canon 
law, and they followed the rule of the Moſaic 
law, that required two witneſſes ; beſides, 
 bereſy was formerly reckoned treaſon, and 
therefore the law did in ſuch caſes require two 
witneſſes, | 
-; MY To 
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To this may be added the caſe of perjury, 


where, on a proſecution for ſuch an offence, 
two witneſſes are required, becauſe the oath 
of the defendant, is equivalent to the oath of 


one witneſs. 141 
There are other caſes where the trial is b 


witneſſes, and yet one witneſs ſuffices, and that 
is on the 18 Eliz. where the mother of a 


baſtard child is allowed evidence to prove the 
reputed father; and this is for neceſſity, be- 
cauſe otherwiſe ſuch ſecret lewdneſs would go 
totally unpuniſhed ; but then if a woman 
charges two perſons, ſhe, loſes her credibility, 
ſo that ſhe cannot charge either of them; but 


if ſhe keeps conſtantly to the charge of one 


only, it is a ſufficient proof, the ſtatute having 


ſer aſide the common law in that particular, 
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pleaded ? 


the deed, 
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IJ. Or THE FIRST SORT: OF | GENERAL 
0 13h0 97 IssuEs, | | 


[1.] Of non eſt factum. 


VE now come to iſſues in particular ac- G. L. E. 162. 
tions, and firſt the iſſue of no eſt factum. 

We have already conſidered what 1s the legal 
conſequence of interlineation, razure, and the 

breaking off ſeals from deeds: and now we 

are to conſider what other evidence 1s proper 

upon this iſſue. 


* 


*. 


If an obligation is delivered to the uſe of 5 co. 119. b. 


another, and he diſagree to it, by this diſagree- yrs; 


ment the obligation hath not any force, and 167. 2 Leon, 
he can never agree to it afterwards, therefore peru. 79 con- 
this is not a deed, and the di/agreement may ra. 
be given in evidence upon aon eſt factum. 

If a man ſeals an obligation, and com- 2 Rol. Ab. 683. 
mands another to keep it *till certain condi- V. © 


. b 5 V. 6 Mod, 217. 
tions are performed, and the bond is delivered Savil, 71. 


to the obligee, before they are performed, this 


cannot be the bond of the perſon ſealing it, 
till thoſe conditions are performed, and there- 
fore the ſpecial matter may be given in evi- 
dence, to prove non eſt factum. 
Sed Query, If it ſhould not be ſpectally 
Upon kon eft factum, if the witneſſes prove 2 Rol. Ab. 677, 


pi. 24. 
delivery at another place than where it bears Ces, a x. 6,7. 


date, it doth not warrant the iſſue; for this is 31 H. 6. 


a teſtimony contrary to the plain words of 

the deed, and therefore no proof of the deed in 

queſtion, Quære tamen, for the place where 2 Co. 4, 5. 
the deed was made is not a material part of Geddes Cafe, 
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x Co. 179. | 
Cro. a. 152. 
Dy. 310. 

2 Rol. Ab. 677. 
pL 20. 
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Suppoſe a bond appear upon the face of it, 
to be made at Vork, and the plaintiff chooſes 
to declare in Middleſex, to avoid all doubt, he 
may alledge the bond to be made at York, to 
wit, at Weſtminſter, in the county of Mid- 
dleſex. 

There are but three things of the eſſence 
and ſubſtance of a deed, that is to ſay, weit- 
ing, in paper or parchment ; fealing ; and deli. 
very; and if it have theſe three, it is ſuffi- 
cient. | 

In debt againſt two, and non eft fafum, 
pleaded, if it is proved to be the deed of one 
of them, and not of the other, the iſſue is 
maintained; for a joint action charges each 
with the Whole debt, and when the -iflve 18 
found that it is the deed of one, it amounts 
to the total cauſe of complaint alledged in the 
declaration againſt that perſon, and conſe- 
quently the plaintiff ought to recover againſt 


, N ſince he is proved to be his debtor. 


3 H. 7. 38. 
— Co. 9. 
Piuwd. 66. 


5 H. 7,8. 
Bract. 3. 

2 Rol. Fab. 677. 
pl. 25. 


u. If this muſt not be where one defendant 
. default, and the other pleads; or where 
the acfengants plead ſeparately ? Suppoſe both 
the defendants join in Pleading toat it is n 
their deed & 


Upon nen eff factum, you may give, not 
lettered, in evidence; for when the perſon 


who delivers the deed. is unlearned, and the 
deed is read and expounded to him in ano- 
ther ſenſe than that which the deed really con- 
tains, the party does not agree to the written 
deed: it is not the expreſſion of his mind, nor 
to be accounted his deed. 

It has been a queſtion whether riens paſſe 
per le fait, may be given in evidence upon 707 
e facium; tor on the one fide it may be 
laid, that on nen ef factum, the yrs 

. Ot 


„ 
of the deed is not in debate, but whether the 
party ſigned, ſealed, and qelivered the con- 
tract, alledged in the declaration; ſo that if 
the eſſential part of that kind of contract be 
proved, ſome take it to be a proof of the iſſue; 
Others have ſaid that where a deed is of no 


effect, to paſs any right, it is utterly void and 


of no effect, as if a man accepts a leaſe of his 
own lands by deed poll; and where a contract 
is void and of no effect, it is conſidered as no 


contract. = 


If a man be bound to Randolph, and the 
plaintiff declares of an obligation to Ralph, 
upon non eſt factum pleaded, it cannot be 
found to be an obligation to Randolph; for 
Randolph and Ralph are different Chriſtian 
names, and cannot denote the {ame perſons 


G. L. E. 163. 
Vide poſt, Eflap 
II. v. 

Maby v. 
Shepherd. 

et vide poſt, this 
head, 

II. v. 


ſo it is with reſpect to Edward and Ed- 


mond. 
If a deed be enrolled, you ſhall not plead 


non eft factum, for by the acknowledgment of 


the party 1t appears to be his deed; as there 
is ſuch credit given to tranſactions in a court 
of juſtice, that the party ſhall never ſay he did 


not acknowledge it; ſo although this deed be 


not a record (that is, no act of the court, in 
the deciſion of right and wrong) yet it is in 
court, and ſo far to be credited, that the party 
{hall never deny the being of ſuch a deed; 
but he may avoid the operation of it, by plead- 

ing riens paſſa per le fait. | | 
If a man be blind, and the deed miſread to 
him, he may plead non eſt faFum, and ſuch 
evidence will maintain the iſſue, for then it is 
not his contract. 5 
A ſtranger to a deed ſhall not plead a 
ſpecial non eſt factum, as that the ſeal is 
ſevered from the deed, and int, c. but 
| BS |} he 


9 H. 6. b. 


Style, 78. 
2 Co. 9. 


1 Rol. Rep. 188. 
20 Ed. 4. 1. a. 
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he ought to plead riens paſſa per le fait, for 
a man ought to gy, the validity of a ſtran- 
ger's deeds no farther than they regard his 
own intereſt, and therefore he cannot deny 
the being of ſuch a deed, but only the opera. 
tion of it as to himſelf. 

The plaintiff declares of a bond dated the 
24th, upon non eft factum; the jury find a 
bond dated the 24th, and delivered the 27th; 
this is a finding of the deed in the decla- 


| ration. 


Upon non eft factum a man cannot give 


* infancy. in evidence, but he muſt plead it, 


and conclude to the court with an hoe paratus 
eft verificare, for the infant is in law re- 
puted to have a contracting power for his 
own benefit, and to bind All the perſonal 
"eftate which is his own, and he hath power 
to avoid his agreements or not, therefore, 
this cannot be ſaid to be a void eee 
conſequently the iſſue of non &f factum, is 


not proved by the evidence of infancy, ſince 


the iſſue denies any agreement at all. 

But coverture may be given in evidence 
on non eſt factum, for the wife hath not any 
will of her own, but is entirely ſubje& to the 
power of the huſband ; he is to make all 
agreements that bind his perſonal eſtate ; and 


therefore; at the time of the making, it was 


no deed. * 

A man cannot give dareſs in evidence on 
non eff factum, for the only point in iſſue and 
the controverſy on non eft factum is, whether 
the deed declared on be the act of the party; 


fo that when the act is proved to be done, 


the whole matter denied by the defendant on 
the general iſſue, is proved to the jury: but 


if there be any other circumſtances to deſtroy 
# * that 


n 
that act, and avoid its binding force, that 
muſt be ſhewn to the court, that the court, 
and not the jury, may judge whether they are 
ſufficient to avoid the deed. N 
Where an act of parliament declares a bond ; co. 119. 
to be void, as ſheriffs bonds, againſt the 
ſtat. of 23 H. 6.“ and uſurious bonds againſt st. 2. e. 16. 
the ſtat. of 12 Ann. yet this matter cannot f. 186. 
be given in evidence on non eſt faltum, but 
mult be ſpecially pleaded, and ſhewn to the 3 co. 59. 
court to judge of; for where a ſtatute de- 
clares a ſolemn act to be void, it is not to Ou. If it is de- 
be conſtrued ipſo facto void, but to be void tale l 
upon its appearing to the court to be within tents and pur- 
the circumſtances mentioned in the ſtatute, Veſes? 
for it were prepoſterous that the ſtatute ſhould 
be referred to the jury, that are not judges of 
the law. 1 | © 
As to the Stat. of 23 H. 6. c. 9. concern- Samuel affienee 
ing ſheriffs bonds, whatever might have been 7; EN. 
n | 28 G. 3. 

the law before the Stat. 4 Ann. c. 16. (F 20.) 
which makes them aſſignable, the law is now 
ſettled, that as the condition of the bond 
muſt appear on the face of the record, if it * 
be repugnant, or contrary to the act of H. 6. 
judgment may be arreſted after verdict, 
though the defendant plead only 2 eff 
fun 7 i D 
"i the. ded be only voidable, the general 
rule 1s, that you muſt conclude to the court x H. 5. 15. 
with judgment / 210, becauſe the court may Voor. 43. 
Judge whether you have offered ſuch matter 
as will amount to the avoiding of the deed, 
and rhe Jaw is the ſame whether voidable at 
common law, or void by act of parliament. 
Where the controverſy relates to the fig#-.: H. 5. 15. 
ng, ſealing, and delivery of the deꝛd by the 5 Co. 119. 
defendant, he pleads nen eff factum generally, 
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but anciently, where the deed was ſigned, 9 
ſcaled, and delivered, yet was originally void * 
14 H. 4. 30. by matter debors, as by reaſon of coverture, tl 
or becauſe the party had no right in the Ec 
thing transferred by the deed, or. became void hs 
afterwards by razure, interlineation, or addi- Ta 
tion, there, the defendant muſt have pleaded II 
the matter ſpecially, and concluded ſo nor ef. be 
factum, and this was, that the plaintiff might @Q 
be appriſed of the point of defence; for fince be 
there are ſo many various ways to make the b 
. deed null and void, if all of them might be _ 
given in evidence upon non eff fattum gene- be 
rally, it was thought that the plaintiff could 955 
never come prepared to falſify the evidence : 
of the detendant, and ſo might be liable to » 
be ſurpriſed when he had right, and therefore who 
it was held that notice ought to be given of 115 
ſach foreign matters as theſe, if they were to 7 8 
be given in evidence. 
. I. E. x69, Another reaſon why this ſpecial concluſion, 55 
* ; and ſo now cf fadtum, was antiently referred to 1 5 
N | the court, was, becaule it. generally contained 6 
mmatter of law, which if it had ariſen upon 95 
Proof of the fact, ought to have been referred IN 
back to the court, by demurrer to evidence, 2 
or ſpecial verdict, and therefore it was reaſon 5 | 
* that the Joubt of law ſhould be offered 1 
to the court originally; but at e the ay 1 
15 otherwile. - | > 
3 Keb. 142. [f a man pleads, delivered as an FREY wy 
and concludes ſpecially, and ſo non t factum, 155 
the general way is to leave it to the jury, 0 
becauſe it is in effe to ſay there was 808 
no deed at all; but it may be left to the 
the court, by an hoc paratus eſt werificare, bel 
becauſe the court will judge whether the <a 


defendant 


L 88 } 
defendant hath exhibited ſuch. matter, as Vide Collias 
will make the deed of no effect, and 2 ie r r 
341. &cs 
therefore ſueh pleading as this is not confider- and an abftra6h 


of it, ante 

ed as vicious. latrod. 
Bur if you plead breaking off the ſeal, woy. 112. 

tazing; or any addition after delivery, you — 

may conchide, and ſo non aft factum, but tlie . 

better pleading has been recKoned to con- 

clude ts the court with judgment, / a#io, 

becauſe the deed is not ſo apparently void, 

but that it ſeems neceſſary to leave it to the 

court, whether thoſe are circumſtances that 


would avoid it, or whether the defendant 


Fr 


| muſt give it in evidence on non eff fagum, as ti 
diſproving the deed. Yide infra. = j\ 
; If a man pleads that the obligation was Sis: 450: ; þ 
made to another, and not to the plaintiff, Giffers an [ 
35 this is bad, becauſe it amounts to the general 4 
8 iſſue of non eſt factum. 8 | I; 
If the defendant pleads quod factum prædidi, cio. El. $09; 1 
. was made and delivered without date, and ' 
: that the plaintiff added a date, and fo non 4 
F eſt factum, this is not good, for at the be- ji 
4 ginning of the plea, he confeſſes it to be his | 
d deed, and to be made and delivered by him, | 
8 which at the latter end he denies, and ſo it 4 
5 'B repugnant. 1 
q If a man confeſſes an obligation, and G. 1. E. 162. 9 
0 pleads an gequittance, he cannot conclude, 3 
and ſo yon eff factum, but judgment # 4 
* atFio, for it is really his deed, though it tr 
A be avoided by a contrary agreement, which : 
ia mult be exhibited to the court th judge of, 1 
FP ſo that the validity and eſſence of a Iawful | 
1 contract may be ſeen by the court, befate fil 
8 the truth of the fact be called in COR ji 
"Is before a jury. 5 | 
int 1 * An hl 
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16 H. 7. 7. f 


Sid. 450. 


Alleyn. 41. 


L 
A man declared of an obligation made to 
himſelf, and on non eſt faftum pleaded, the 


jury found an obligation made to another of 


the ſame name; this warranted. the iſſue, for 


the only queſtion in the action upon 702 ef 
factum was, whether the deed profered in the 
declaration was the deed of the defendant; 
for if it were his deed, ſealed and delivered 


to ſome other perſon than the plaintiff, the 
defendant ought to have confeſſed the truth of 


the deed, and avoided ir, by pleading the 
ſpecial matter. 

This is the ſame if the j jury Sud: the abll, 
gation to have been made to the plaintiff and 
another, and that he brought the action as ſur- 


vivor, but here the e might demand 


G. L. E. 169. 


Dyer, 279. 


Ow. 
Perk. 50 


Moor. 897. 


Vide Eſſay II. 


Vs Maby V. 
Shepherd, et 


ante this head. 


35 H. 6. 9. b. 


Oyer and Demur. 
But where a wrong party is | ſued, that hear 
the name of the obligor, he may plead non eft- 


.. faFum, for then it is not his deed... 


The plaintiff brings an action againſt . ö. 


2 9 4 640. on non ft faltum, the jury find a ſpecial ver- 


dict, that V. S. entered into an obligation to 
the plaintiff, by the name of T. F. this is 
found for the defendant, becauſe the jury do 
not find it the obligation of . S. for the 
jury cannot take upon them any fact con- 
trary to the ſpecialty put in iſſue, and by the 
ſpecialty it appears to be the deed of TJ. F. 

If the defendant pleads non eff factum, and 
further demurs upon the obligation, the de- 
murrer is void, becauſe no man is allowed a 
double plea, to alledge the fact to be falſe, 
and that the charge is ; contrary to law, but he 
muſt take one plea that he thinks moſt ad- 
vantageous, for if he ſhould. be allowed ſe- 


veral- ways of defence, it would multiply con- 
tention , 
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tention infinitely, as we find by the practice 


of the Chancery, where they judge upon innu- 


merable circumſtances, and never reduee the 


whole weight of the cauſe to one iſſue. 


But now by ſtat. 4 Ann. c. 16. the defen- 
dant, by leave of the court, may plead as 


many ſeveral and diſtinct pleas as he thinks 
proper. But he cannot plead and demur alſo 
to the fame count. ER og, 
Debt againſt G. B. executor of J. B. upon 
a bond made by J. B. the defendant pleads 
Quod ſcriptum prædict non eſt factum ſuum:; 
whereas he ought to have ſaid, uon eff factum, 
J. B. After verdict this was held to be good, 
becauſe (His) ſhall be intended his bond, which 
the plaintiff declares on, and that was the 
bond of the teſtator, ſince the jury in their 
verdict have confirmed the relation to that 
bond in the declaration, 8 8 
On non et factum generally pleaded, a man 
may give ſpecial matter in evidence, as ra- 
Zure, interlineation or addition, for it is not 
neceſſary to plead any matter or thing ſpe- 
cially, but what is exhibited to the court to 
judge of, and ſuch plea concludes with an 
averment, That you are ready to verify ; and 
the reaſon is, becauſe it ſeems incongruous 
to make that abſolutely neceffary to be ſhewn 
to the court, which is ſhewn to them in vain, 
and that doth not come under their judg- 
ment ; now when you ſhew that the ſuppoſed 
deed is void, you ſhew that it is not a deed, 
which amounts to the general iſſue of non eff 
Factum, and therefore you muſt not conclude 
to the court, but to the country ; from 
whence it follows, that it cannot be abſo- 
lutely neceſſary to ſet it out to the court, 
NOTES X 2 ſince 
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11 Co. 26, 27. 


r 


9 ——9—— ——— re 


« . _S N n 2 2 "=> 
> L 2 2 1 
. a 8 N 2 5 3 P 5 * Y oo} =o Y q > — r. oh l 
: < * 5 1 * 8 __ jo — * en - & ay 4 "4 . 6 N EIS 42+ 
. _— Rar "I mag rh A een or oo hh — err l or ee ES. - — —.— TD RJ 8 5 
_ — — n 0: IPD þ , Gp r N 2 5 8 54 4 . 288 2 — n — r a * —— Pe many 2 2 3 I . 1 i 
ͤ—ü— 8 „ U 8 nn. * A 4 8 ä = n Pin > ; r y 5 1 45 2 a 3 — — 0 — 
A — — & * > = x ag 4 * 2 . Br * A - — > 7 1 —— 32 * woo wits p>y - 2 . \ Me 
* F I * . 2 _ 5 8 — T . bs aa bo — 22 8 + y 75 3 1 . > 3 — x © moe mee 9 — * * Pt E 2 8 *. 
WIGS = gory nn _ bs 7 r 8222 2 r * - * 8 9 57 < I 22 * 4 "4-7 N * e. + 5 3 — de Arne; eee 82 — "x" — — 4 8 Mee — > 2 ot 2 
— — 2 5 — — . 2 7 — 2 * 8 © - 2 3 * — 7 ee . ASH BR. . * n oe 8 p —— —— SS Pe — 2 1 FR 
- . r oF [ My 2 e _ & © wes . Wat 4- es. WP" OS 4 HO” * - N « Os — — —_ — # — * 8 y * 
. — hy Sree x : 4 - * 2 8 1 * wo ag M AE & I; ! 52 - 22 ne, — — — — — ; | 2 * = 
\ * 7 40 4 * — * * > ores] 0 SIN 2 I; F Vi, F ty, _ - we p IE IT; 
' , GL HRT — _— — aa; 2 1 8 — — 4 _— * — nk PE 2 7 > 
F N 5 — — — - - es "1 — — * ns — * * * ul n 8 — =, - 3 4 4 1 * I 
— 2 8 ©. - — — « F 1 —_— = F { s _ . 
- _—_ — 22 ö f K . 8 1 
7 - OY IF 
3 —— root rag pa LI r - . 


” 
_— 


n . 
A = rr T 
. * — * 2 3 2 — 
| 1 7 I; y 2 e Y nw, ; Tu "7-0" 8 F P — n 
: — 2 . — — — — © ä —— by ay . CAT I. r 8 = "= — — a —_—_—_ -T 1 . 
8 — — by 1 - 6 a — r — — . 2 « — — — 2 e EGS — 7 —— LE. 5 2 —— et 2 —.— 7 — 7 
TR * - — — - a ——— — INS Ware ge neat . os ee Ion TS > I OT AIR II %êͤ . — — Shay . — ů — 3 3 — od wg in en Il 
—— — — — — he 2 moo —— 8 7 < 3 To = 2 SY ie — ies — — — —— 2 r 5 OY 5 0 = At - 1 H — 3 , — Pr n 2 3 — 
= 8 hat 1 — = = * < * Co £ NA AA Ss 4>"4 - Cai « . 1 _ — ” 3 et — 2 <7 RET MES Ow — * — 5% pe — Bo - — a. — — — — mr — 1 4 283 6 : 
7 N LE . — — — D ene * : £ — 82 S ˖‚—·˙ A - — . — — : - nt ——_— 
34g te PS DEN Set Eo BE, S. nw — 4 — rr RS 6 SS ³ꝛWm A ee — pe ode => — - — . == — — — 2 de — 
” - - 5 % * » ray ages nr ws 2 < ne IE > EY * CR < — > — 2 7 hb — — * Y 1 — " — — — — — * 8 a .. 
* 1 EJs e WES — — pot — 2 


D 
8 pe He 
.. 2 Cre en 
SIA 
ore — , 
2 
* 6. mh 


| 
: 
+ | 
\ [ 
' / 
1 
' if 
4 
f 
* 1 
1 
. 
Wk 
i 
| 
| 
1 
| 


Co. Lit. 283. a. 
5 Co. 119. 

1 Saund. 291. 

1 Sid. 420. 

1 Vent. 34. 

3 Cro. 494, 528. 
2 Keb. 52 5, 544. 


G. L., E. 172. 


2 Vent. 151. 
Bland v.Haſelrig 
& al, Vide 
Salk. 440. 
Carth. 63, and 
2 Mod. 280. 


[308 ] 


fince it is left to the jury, and not offered 


to the wt for its . and ev 
nation. 

If two men are  Joindy bound'in an bl. 
gation, and one only is impleaded on un ef 


factum, he cannot give this in evidence, for he 


did ſeal and deliver the deed, and ſo he hath 
contracted, though not ſolely; and this ought 
to be pleaded ; in abatement, otherwiſe it ſhall 
be intended that he is a lawful defendant, 
having admitted himſelf to be fo, by the 
pleading in bar, and the other ſhall be in- 
tended not to have ſealed, or if he did, that 
he 1s dead, and the contract ſurvives. 


But if an afſumpſit is alledged to be made 


by one, and upon iſſue proof is given of a 
contract made by two, this ſeems not to 
maintain the declaration. Vide peſt, under 
non aſſumꝑſit. 

In the caſe in Ventris, a{/ump/it was brought 
againſt four who pleaded non afjump/it infra 


ſex annos, and the verdict was, that one of 


the defendants did aſſume fra /ex ainss, 


and the others mon afumpfit. Pollexfon, 


Moor. 43. 


Ch. J. Powell, and Refeby, were of opinion 
the plaintiff could not have judgmeat. Ventris 
inclined to the contrary. 

In debt upon an obligation, the defendant 
pleads that there was a ſchedule annexed to 


this obligation, the which ſchedule is diſan - 


nexed, and ſo non eſt factum, this is not good, 
for here he confeſſes the deed, and avoids it 
by faying, not that the deed itſelf is altered, 
for then it were not his deed; but by ſaying 
that the appendices relating to the deed are 


altered, which confeſſes cue deed, and there- 


fore Cannot. in. the ſame breath be denied; 
but 


[369%]. 


but this is a good plea if he had concluded to 


the court with judgment / az, for it allows 
that there was ſuch a deed, but ar the ſame 
time avoids the plaintiff's action, by ſaying 
that he himfelf altered the appendices there- 
unto relating. 

But on non eſt fafum, if the ſeal be broken 


off, after Pes. pee it is the e of the 


n 


* ya . 


5 [2.] Of 


* 
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[2.] Of ſolvit ad diem, et ſolvit poſt diem, | 


3 $ HE ſecond iſſue is that of ſolvit ad diem, 


Sc. and to explain this iſſue, it is to be 
conſidered, that when any contract is founded 


on a ſpeclalty, it cannot be diſſolved but by 


ſpecialty, for every contract muſt be diſſolved 
by the ſame ſolemnity and notoriety where- 
with it was made, otherwiſe, there is more 


evidence to LL the continuance of the 


* Payment may 


now be pleaded ' 


by 4 An. c. 16. 
§ 72. but the 
annexed is ſtated 
to ſhew what 
the common 
law was,. 


contract, than the diſſolution; therefore, on 
a ſingle bill“ you cannot plead a naked pay- 
ment, without a diſcharge in writing, becauſe 
there is a ſolemn contract by which you are 


charged, and there cannot be any diſcharge | 


but by matter of equal ſolemnity; but 


you may plead payment at the day, be- 


cauſe the condition is contained in the 


very contract itſelf, and upon that matter of 


fact, the force of the contract depends, and 
| when you di charge yourielf by pleading the 


2 Keb. 471. 
Equity Caſ. 

145. Pl. 3. 
Moor. 68. pl. 183. 


act required in the condition, then is the 


contract diſſolved by ſomething ariſing out of 
the contract itſelf, which is the ſame thing 
as if it were diſſolved by a contract of equal 
ſolemnity. 

Where I am bound to pay a fur of money 
to two, payment to either of them is ſufficient, 
becauſe a man cannot pay the ſame to two 


ſeveral perſous. 


Payment to a ſcrivener, Wee if he has 


the bond in his cuſtody, i is good, for the pay- 


ment 


Us 


* 42% Ls Wy, *S 4 48. F 
3 „ ² ; ind Bas - Mtn hk vn was 2 pos; 4 * 
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ment to another for me, is a payment to me, 


and he appears to be deputed to receive this 


money, by having the bond in his cuſtody. 


Condition to pay money to the obligee, G. L. E. 17, 
and the pariſhioners of Dale at ſuch a day, 
payment to the obligee, and two of the pa- 
riſhioners 1s well enough, for this anſwers the 


condition, ſince #4w0 is the plural number, 


Condition to pay ten pounds to A, it is a 2 Ed. 3. 3. 


gquicquid agitur per alium, agitur per je. 


good performance to pay it to his deputy, nam 


. Where a man gets judgment, payment to 
his attorney is well enough, for he is not only 
intruſted, and put in the place of the creditor 
to get judgment, but to take the effect of 
that judgment; and fince the attorney might 
take out execution, he may accept payment of 
the money, inſtead of taking out execution; 
therefore the debtor ought to be indemnified 


by the law. | 


Debt on an obligation of two hundred 


pounds, defendant pleaded that after the day 


of the writ purchaſed, viz. ſuch a day, apud, 


Sc. he paid to the plaintiff ſixty pounds, 
parcel thereof which he received, judgment 


de brevi, &c. upon ſpecial demurrer, adjudged 
for the plaintiff, becauſe the defendant did 
not ſhew any acquittance or releaſe, proving 


this payment, which if he had done, the writ 
would have abated for. the whole; but ſince 


he did not produce any. deed of acquittance, 
his plea ſhall be no more than a naked aver- 
ment, which can never. overthrow any obliza- 
tion which 1s of an higher nature, and con- 
ſequently cannot abate the writ which is 


founded thereon. 


*. 


| In 


Lit. Rep. 54. 
Hetley, 46. 
2 Reb. 249. 


Cro. El. 884. 
Colbrook and 
Foſter. 5 H. 7. 
41. Dr. and 
Stud. Dial. iſt 
chap. 12. 
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3 Co. 117, b. 


Oro. El. 281. 
Fox aud Lee. 


[1359.1] 


In debt c on an obligation of ten pounds, 
2 defendant 


before the bond, but delivered after it, in 
which he acknowledged the payment of 


twenty ſhillings, in full ſatigfaction of the 


ten pounds, and adjudged a good bar; for 
it a man acknowledges himſelf ſatisfied by 
deed, it is good againſt - him, though he 
has received nothing, ſince he ſhall not be 
allowed to contradict what appears under his 
hand and ſeal. | 

Condition to pay ſeventy pounds, VIZ, 
thirty-five. pounds at one day, and thirty- 


five pounds at another day, at the Temple 


22 Ed. 4, 25, a 
Bro. title Con- 


church; the defendant pleads payment of the 
ſeventy pounds at Ludlow, ſecundum formam 
et Hectum; and held good, reddendo fingula 
fingutis,' as if he had pleaded payment of the 
ſeveral ſums at the ſeveral days. But ſince 


the ſtat. 4 An. c. 16, Solvit ad diem, and by 


leave of the court, Solvit pa diem may be 
pleaged generally. 
Debt on bond by a Biſhop, the defendant 


dition Pl, 187. pleads he paid the money at the day, to J. S. 


bailiff of the plaintiff, and by his command, 
and avers that this came to the uſe of he 
Biſhop; this ayerment makes the plea dou- 
ble, for if the bailiff receives this by command 


from the Biſhop, though it does not come to 


the Biſhop's uſe, yer it is a ſufficient diſ- 
charge to the defendant.  _ 
DPuzre, Whether the plea is not e 


(for © that it came to the uſe of the Biſhop,” - 
Jeems to be ſurpluſage) unleſs there be a ſpecial - + 


AEMUT? Fer 2 


Debt 


pleads that one H. was 
jointly bound with him, to whom the plain- 
tiff had made an acquittance, bearing date 
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. Debt upon a bond, the caſe wa that the Cro. El. 63. 
gefendant owed to the plaintiff a certain ſum 2 * 1194. 


8 


=— 


of money by bond, and certain money for 
wares ſold, and at the day of payment on 
the bond, he tendered the money according 
to the bond, which the ' plaintiff accepted, 
and ſaid that it ſhould be for the book debt, 
and not for the bond debt; but the defen- 
dant faid he paid it on his bond, and no 
otherwiſe ; the plaintiff however croſſed his 
book, and brought debt on the bond, and 

adjudged againſt him, for the defendant is 

to appoint the manner of payment. Sed 

qu, if not otherwiſe, had the defendant 

paid the money, without ſaying upon what ac- 

count? | | „ 

In debt on a bond of 2001. conditioned Cro. Jac. 585, 
to pay 105 l. Cc. the defendant pleads pay- Tus. 
ment of the aforeſaid ſum of 1001. at the 
day, the plaintiff replies, quod non ſolvit 
pred. 1051. et hoc petit, Sc. and it was 
found for the plaintiff, and judgment given 
for him, which was. afterwards reverſed, be- 
cauſe the plaintiff and defendant do not join 
in a point, and therefore there 1s not any 
iſſue, nor verdict upon it. | : 

But where the defendant pleads to debt Oro. Jac. 549. 
on bond, payment of 507. on the 14th of Hall. 2 

June, Sc. and the plaintiff replies, that he 
did not pay the 50/7. on the ſaid 14th of 
Auguſt, ſupradift quas ei ad eund. diem ſol- 

viſe debuiſſet; and verdict found that he 

did not pay it the 14th of June, yet it is 

not error, for the defendant's plea was 

according to the condition, and the plain- 

tiff's replication quod non ſolvit, the ſaid 

l N 17 
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Cro. Car. 231. 
Parker and Tay- 
lor. Sid. 215. 
Charlton and 


Finey. 


+ ans +} 
14th day was, good, for the word © Au guſt,” 
was ſuperfluous, and preditt. 14th die With- 
out more, had been ſufficient; but in the 
former caſe there was another ſum in the 
plea of the defendant, than was in the con- 


dition, and another ſum in the replication 


than was in the bar, ſo that there could be 
no iſſue. 

In debt on an obligation the defendant 
8 ſolvit ad diem & de hoc ponit ſe, 


c. et prædict. querens ſimiliter, and in 


error it was inſiſted on that the defendant 
ought to have concluded his bar with e 
hoc paratus eſt verificare, and then the plaintiff 
ought to have replied non ſolvit et hoc petit, 
Sc. fo there had been an affirmative and 
negative, but rejected, for there 1s an 
iſſue, and the error is only in the formality 
of joining it, ſo that is aided by the ſtatute 
of jeofails. 

Though at the common law, the pe- 


nalty in a bond became forfeited, if the 


money was not paid on the day {ſpecified 
in the condition, yet, now by fat. 4 An. 
c. 16. § 12. if the principal and all in- 
tereſt be paid after the day, and an action 
be notwithſtanding brought upon the bond, 
ſuch payment may be pleaded. The uſual way 
now, is to plead /oluit ad diem, & ſolvit 
poſt diem; I would adviſe a defendant al- 
ways to plead the general iſſue with the 
other plea, as ſometimes his witneſſes may 
not be ready when the cauſe is called on: 
the plaintiff may be in the ſame predi- 
8 and compelled to withdraw his re- 
cor 
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IN actions of 4 umpfit the 0 iſſue is 

non-aſſumpfit ; which denies that you un- 
dertook to pay that wherewith you are 
charged in the declaration; this action doth 
not charge a man with a debt, for if a party, 
in caſe of ſimple contract were charged with 
a debt, he might diſcharge himſelf by law- 
wager ; but afſumpfit charges a perſon with 
the damage for not performing that promiſe 


whereon the plaintiff depended, which being 


a charge that ſuppoſes a deceit, or injury, 
law-wager is not allowed. 


(a.) Of an afumpſit in Deed, and an Ha 


in Law. 


Before we proceed to an enumeration of 


particular caſes, it may not be amiſs to lay 


down a few general rules as to an Yung it 
in deed and an aſſumpſit in law. * 

With reſpe& to the difference. between an 
aſſumpſit in deed, and an afſumpfit in law; 
in an afſumpfit in deed where the contracts 
are mutual, and either fide declares for non- 
performance, there he muſt ſet. forth the 
very contract, and if he miſtakes. in quan- 
tities or ſums, he fails, becauſe his injury 
is in the non-performance of the very con- 
tract alledged in the declaration, and if he 
does not ſhew ſuch a contract, he does not 
intitle himſelf to a recompenſe for. the breach 
of it. Vide infra (6.) 

1 But 


the damages. 


15711 
But where he brings his action for an 
aſſumpſit in lat, if he ſhews part of the 
goods delivered, or part of the money lent, 
it is good; becauſe on every ſeveral deli- 
very of goods, or receipt of money, the 
law implies a ſeveral contract for retribution, 
and there the giſt of the action is not whe- 
ther ſuch à particular contract is broken, 
but whether the goods were delivered, or 
money advanced to the defendant, and the 


quantities of the goods or the ſum is no 


farther material than to increaſe or leſſen 


| 65. A Caſe on the Subject, with the Arg u- 


O. L. E. 193. 


ments of Counſel, and Judgment of the 


Court. 


An aſumpſit, wherein the plaintiff de- 


clared that the 27th of June, 1712, at Hod- 


deſdon, the plaintiff bought of the defendant, 
and the defendant bargained and fold to the 
plaintiff, one hundred quarters of as good 
barley as one William Ford's was, and of 
as good meaſure as the ſaid Ford's was, to 
be delivered to the plaintiff at Hoddeſdon, 
between Harveſt and Candlemas in the ſame 


year, where the plaintiff ſhould appoint, after 


the rate of ſixteen ſhillings per quarter, to 
be paid by the plaintiff to the defendant, 
whereof the plaintiff paid 'to the defendant 


two ſhillings and fix-pence in hand, and 


agreed to pay the reſidue at the times of 
delivery, according to the quantity of the 


tame, ar every time of delivery, and accord- 


ing to the rate aforeſaid; that the defendant 
after the bargain, in conſideration of the 
premiſes, aſſumed that he would deliver to 
55 | the 


G. L. E. 194. 
cites Peeram v. 
Palmer. 

Vide poſt. 
Leſlie's caſe. 


1 

the plaintiff the ſaid barley ſo bargained and 
ſold according to the bargain: Breach, non- 
delivery. On non aſſumpſit the jury found 
found four pounds four ſhillings damages, 
1 was ſubject to the determination of the 
Lord Chief Juſtice Parker, on this caſe, 
agreed between the parties. 
The defendant on Saturday the laſt of 
January, ( Candlemas day being the Monday 
following) in the year 1712, and not be- 
fore, delivered to the plaintiff's uſe at. Mr, 
Plumer's malt-houſe at Hoddeſdon (where the 
plaintiff appointed the barley to. be delivered) 
a quantity of barley which was ſent for 
twenty quarters, but when the fame was 
meaſured by Ford's buſhel it was found to 
be but nineteen quarters and an half, accord- 
ing to that meaſure. | 

That the plainciff at that time paid to the 
defendant's fervant who brought the barley, 
ten pounds and no more; for although he 
had the money, not only for what the twenty 
quarters of barley, but likewiſe the one hun- 
dred- quarters came to, according to the 
agreement, ready by him in the houſe; yet 
becauſe the barley did not hold out; in mea- 
ſure, he paid only ten pounds, and did not 
pay the other ſix pounds at that time, but 


afterwards paid it to the defendant, before the 
action brought. 


That the price of barley between the tine 
of the contract and the delivery of the twenty 


quarters, roſe about, ce. 5 
If upon theſe facts proved, the plaintiff 


upon this declaration hath good cauſe of 


action or not, was referred to the determina- 
ner,, he ls 
Counſel argued to the following _ 

| n 


caſes reſolved in the books, Hob. 88. 106. 


* ] | 
In conſidering of this matter two queſtions. 
are to be ſtated. 12 61 BIO] 
- Firft, Whether the plaintiff has a right to 
the reſidue of the one hundred quarters of 
barley, not having paid the full price for the 
nineteen quarters and an half, within the 


time prefixed, but only ten pounds towards 


. Secondly, Whether the defendant can take 
any advantage of this non-performance upon 


the iſſue of non-aſſumꝑſit? 


As to the fir/# point, whether the plaintiff 
has a right to the reſidue of the one hundred 
quarters, of barley, not having paid the full 
price for the nineteen quarters and an half 
within the time prefixed but only ten pounds 
towards it? 1 

And here it is neceſſary to lay down two or 
three rules that have been made uſe of in ad- 
judging ſeveral caſes in the books, and then 
compare this caſe with thoſe rules. 

The FIRST rule is, that where there are ſe- v.) co. 9, io, 
veral promiſes which are mutually executory, 665. 666. 
end independent of each other, there the pro- Style, 186. 
miſes are confiderations each for the other, and Wb 0 53G 
the plaintiff may bring his action for breach of vide, i Salk. 172. 
the defendant's promiſe, even though his counter- Jodi. de _ 
promiſe be alike broken ; becauſe in ſuch caſe, dolis Jycis, 361. 
the counter-promiſe, and the remedy upon it, is 
the conſideration of the defendant's agreement 
and not the plaintiff*s performance of his pro- 
miſe, according to Fuſtinian's rule in the civil 
law, gui actionem habet ad rem recuperandam, 
ipſam rem habere videtur; and upon this rea- 
ſon touching mutual promiſes there are ſeveral 
i Rol. Rep. 125, 336. | 

„ And. * 
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Hob. 41. : 


Owen, 54. 


E aw =] 
And I believe they on the other fide, will 
not deny me this, which I lay as a ground 
and foundation from whence I would argue, 
ſince it ſtill remains a queſtion whether the 
promiſes ſer forth in the declaration are inde- 
pendent of each other. 1 
The szconD rule that is laid down in the 25 
books, touching theſe mutual promiſes, is 15. 
8 2 3t ; 
That where there are any words made uſe of 
in a promiſe, covenant, or agreement, that do 
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wot import a CONDITION, they are never con- * 
ſtrued to be CON DITIONAL, for 6therwiſe the 25 
party would be deſtitute of all manner of re- 211 
medy, without ſuch conſtruction. 80 
This is laid down in Hob. 41. in the caſe of of 4 
Cooper and Andrews, and in Owen 54. and in D. 3 
ſeveral other books, which I ſhall beg leave, the! 
by the by, to mention to your Lordſhip. reſſ 
And it is in itſelf a rule, founded upon the : de. 
greateſt reaſon; that where words in themſelves ; hop 1 
do not expreſs a condition, the law will not poun 
frame any conſtruction to make them condi- 71:4 
tional, unleſs ſuch an implication be abſolutely WM faith, 


neceſſary ; and it cannot be abſolutely necel- a the la 


ſary where the parties have another remedy. W mone 
| There are a multitude of caſes reſolved upon WF his co 
this rule: I will only beg leave to mention Th 


ſome few, becauſe I ſuppoſe that if this rule Nicky 
be fully ſatisfied, it will conſequently deter- There 
mine this point for the plaintiff, . W ſderat 

If an annuity be granted pro conſilio in- defend 
penſo vel impendendo, there the word pro 5 WW ar 
conſtrued to be a condition, becauſe the party 
has no other remedy for the counſel than by 
Kopping the annuity ; and this 1s laid down 3s 

reaſon. 1 

vg i 


Judged 
deliver 
promiſ 
= Thir 
= ri/e on 


Vol. 


mh. 

Il an action be brought upon the common i 
tovenant for quiet enjoyment in a leaſe, that | 1 
| the leſſee ſhall quietly enjoy, paying the rent 1 
and performing the covenants, there, though =! 
the word paying would make a condition, if the 

party were without remedy, yet it is not con- 
ſtrued to be conditional in this covenant, but 
the defendant is left to his remedy upon the 
reſervation of the rent, and covenants in the 
leaſe. | = | 
And ſo it was reſolved in the caſe of Allen 1 Sid. 280. | | 1 
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r and Babington, reported in 1 Sid. 280. 2 Keb. Xt 23. 11 
0 25. and in the caſe of Hays and Bicker/taff, in 9 1 
= 2 Med. 34, 35. Vid. 1 L. Raym. 666. 55 1 
So is the caſe in 1 Rol. Abr. 415. Articles L. Raym. 66;. 1 
of of agreement made by A. on the behalf of 5 Ph“ 1 
in B. and by C. and a covenant that B. for 3 Leon. 219. wb. 
e; the conſiderations aforeſaid in the deed ex- 1 
reſſed, ſhall convey certain lands to C. in 1 
he The, and C. covenants on his part, pro conſi- iP 
7es derationibus prædict. to pay B. one hundied Wl 5 
10t pounds; here, though pro would make a con- {58 
di- dition in the caſe of an annnty, yet the book 1 
ely ſaith, that notwithſtanding B. doth not affure 118 
el- the lands to C: yet C. is bound to pay the | 
L money, and to take his remedy againſt A. on 1688 
pon his covenant. ©: © 8 1 
tion The ſame law is laid down in the caſe of Hob. 3. \1 
rule Nichols and Rainſbrede, reported in Hob. $8. 1E 1 
ter- There Nichols brought an afſumpfit in con- Sed. V. 1 Salk. Hm 
ſideration that he promiſed to deliver to the“ 1 
im- defendant, to his own uſe, a cow; the defend- Wl 
70 1s ant promiſed to pay him fifty ſhillings ; ad- 1 
party judged that the plaintiff need not aver the 1 
n by delivery of the cow, becauſe it is promiſe for | 10 
n 28 promiſe. n . 4 9 1 
it Thirdly, But if the defendant's promiſe do ja Rule. Wl 
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Hob. 106. 
7 Co. 10. b. 


3 Leon. 219. 


( 32 1 
aud performed, and vor on 4 PROMISE Up do 
and perform ſomething, there the aft muſt be 


firſt executed, and averred to be perfornitd, be- 
fore the defendant's promiſe can ariſe ; for here 


the PERFORMANCE 7s the confaderation, and not 


à counter-promiſe. 


So is the caſe, 1 Rol. R. 125, 336. in con- 
ſideration of ten pounds I promile to deliver 
to you all the books of the law; it is good 
without alledging the payment of it, for the 
other may have an action for it; but if it 
be, that in conſideration - that if you will 
pay (in the future tenſe) to me ten pounds, I 
will deliver to you all the books of the law, it is 
not good without alledging payment of the ten 
pounds ; he muſt aver the thing to be done, 
becauſe, ſays the book, there is no remedy on 
this promiſe, ſince it does not ariſe until the 
money is paid, for the party does not promiſe 


to deliver the books, till after payment of 


the money. 
So is the caſe of Hob. 106. If I promiſe, in 


conſideration of a man ſerving me a year, 


that I will pay him ten pounds, there the ſer- 


vice ought to be actually performed, before 


he ſhall bring his action for the money; be- 
cauſe the promz/e for the ten pounds ariſes not 
from the promiſe to ſerve, but from the aua 


ſervice. 


So Brocas's caſe in 3 Leon. 219. The Lord 


of a manor covenanted with his copyholder to 
aſſure unto him and his heirs, the freehold and 
inheritance of his copyhold; and the ſaid 
copyholder, in conſideration of the ſame per- 
formed, covenanted to pay ſuch a ſum; the 
court held that the copyholder was not bound 
to pay the money, before the aſſurance made, 
and the covenant performed ; but if the words 
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| a3} 
had been, in confideration of the ſaid covenants 
to be performed, then he is bound to pay the 
money preſently, and to have his remedy over 
by covenant; | | 

In all theſe caſes the conſideration of ſuch 
promiſes are not the counter-promiſe or agree- 
ment, but the performance: but where the 
conſideration is merely a promiſe or agree- 
ment to do ſomething, there the firſt promiſe 
ariſes before ſuch agreement on the plaintiff's 
part is performed or fulfilled; | 
Now to compare this caſe to the precedent 
rules. | TE | | 

Firſt, there are no words that are condi- 


tional, for the promiſe is not expreſſed in any 


conditional terms, that / he be paid for the de- 
livery of the firſt barley, hen he ſhall deliver 


the reſt. 5 


But the words of the bargain, are alto- 
gether abſolute, for they ſet forth, that the 
plaintiff Sought of the defendant, and the de- 
fendant bargained and ſold to the plaintiff, one 
hundred quarters of barley, according to the 
rate of ſixteen ſhillings per quarter for eve 
quarter, to be paid by the plaintiff to the de- 
tendant ; and that the conſideration of this 


| bargain, was the payment of two ſhillings and 


ſixpence in hand, which was the only act exe- 
cuted ; and the act executory was the agreement 
to pay the reſidue at the times of the delivery 
of the barley, according to the quantity of the 
barley, at every time delivered, and according 
to the rate to be paid. 2 . 
Now in this executory act, there is nothing 
laid that is antecedently to be performed, before 
the firſt promiſe js to riſe; ſince the firſt pro- 
miſe doth import a compleat bargain and fate, 
of the one hundred quarters; and ſuch pro- 
mile is not 70 ariſe, upon any precedent con- 
1 5 dition, 


1 


dition, or act, to be firſt performed, or done 
by the plaintiff, | 
- And if there be words in the bargain that 
import a condition, and the counter-promiſe is 
in its own nature executory, the law will not 
raiſe a condition, upon any implication whatever, 
but leave the parties to their mutual remedies. 
The rather in this caſe, becauſe, if the whole 


had been nothing conditional in the bargain; 
and if the defendant provided himſelf, that 
there ſhould be ſeveral deliveries, and does 
not actually provide by an expreſs condition, 
that if the money be not paid, for what he 
had delivered at once, he ſhall not go on to 
deliver, the law cannot create ſuch a condition 
by implication, ſince the promiſe on the plain- 
tiff's part, is totally executory, and there is no 
act executed or ſtipulated to be performed, be- 

fore the promiſe riſes. 5 
And if there were any ſuch act executed, 
that was neceſſary as a precedent condition, to 
the raiſing of the promiſe, on which the plain- 
tiff declares; it would be an objection to the 
declaration; for the not averring ſuch precedent 
condition to be performed: but that they on 
the other ſide cannot pretend to, and if they 
ſhould, the authorities would be plainly againſt 

them. | | 

Yelv. 133, 134 And for this there is the caſe of Bettiſtworib 
and Campion, reported in Yelv. 133, 134.— 
The plaintiff, as executor to his father, de- 
clares, that there was a communication and 
1 agreement, that the defendant ſhould have all 
| the iron made at ſuch a furnace, paying after 
the rate of forty ſhillings per ton, upon which 
the teſtator did aſſume to the defendant, that 
he ſhould have all the iron made in that fur- 


nace; in conſideration whereof the defendant 
promiſed 
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1 

promiſed to pay the teſtator according to the 
rate aforeſaid, and ſhews that the defendant 

had ſo many tons, which amounted to fo much 
monty; and it was objected, in arreſt of judg- 
ment, that the plaintiff had not ſhewn that 
the conſideration was performed on his part, 
and that the defendant had all the iron made 


at the furnace, which was the conſideration 


that induced the defendant to make this pro- 


miſe ; but it was anſwered, and reſolved by 


the court, that the conſideration on the part 


of the plaintiff was not, that the defendant 


| ſhould have all the iron, as an act executed; 


but that the teſtator promiſed that defendant 


ſhould have all the iron; ſo that the con- 
ſideration on each part, was the mutual pro- 
miſe, the one to the other, for which there 
is a mutual remedy : ſo here, that which in- 
duces the defendant's promiſe to deliver the 
one hundred quarters of barley, is not the 
actual payment of any ſum, more than the 
two ſhillings and ſixpence mentioned in the 
declaration. | 

But it is the promiſe to pay the reſidue, 
which is undertaking for a future act executory, 
and ſo expreſſed in the future tenſe, that it 
ſhould be paid on the delivery of each quan- 
tity of barley ; wherefore it is the promiſe to 
pay, and not the actual payment, which here 
makes the conſideration, 11 * 
Secondly, The ſecond queſtion is, wheth 
the defendant can take advantage of this, on 
the iſſue of non aſſumꝑſit. 13 5 


And for this my Lord Hobart, Fol. 106. Hob 
is expreſsly to the contrary ; there the conſide- 


ration was, that if a man ſerved me a year, I 
ſhould pay him ten pounds, in that caſe my 
Lord Hobart ſays, that if the ſervice was not 
done, and yet the promiſe made, prour, Ie. 
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1 Sid. 236. 
1 Mod. 210. 
Alleyn, 29, 


Pro Def, 


L 326 1 
the defendant muſt not traverſe the promiſe, 
but he muſt traverſe the performance of the 
ſervice, becauſe they are diſtinct in fact, 
though they muſt concur to the barring of the 


action. - Uh | = 
And here the true difference ſeems to be, 


between an a//umpfit in deed, and an afſumpit 
in law; for an afſumpfit in law in conſidera. 
ion of money received, from the natural 
Juſtice of the thing, creates a promiſe till 
payment; here the actual payment or fatis- 


faction, or a releaſe, or any other matter, that 


excuſes payment, may be given in evidence on 


non aſſumpſit. 


For when the natural juſtice for repay- 
ment of the money ceaſes, there the law no 
longer creates a promiſe; and therefore thoſe 
matters that go by way of exca/e, are proper 
evidence upon non afſumpfit ; becauſe there is 
really no promiſe, when the defendant can 
ſhew there 1s no juſtice to pay the money. 
But where the promiſe riſes by the act of 
the parties, and the defendant would ſhew any 
thing for an excuſe, for non-performance, 
thece he muſt ſhew it to the court by proper 
leading, becauſe it confeſſes the exiſtence of 
doch promiſe, or that ſuch promiſe was actually 
made by the parties, and avoids it by ſhewing 
ſome ſpecial matter, or reaſon for not perform- 
mg It. $12 
This diſtinction was taken in the caſe of 
"Bedford and Clarke, 1 Sid. 236. and in the caſe 
of Fitz and Freeftone, 1 Mod. 210. and Al- 
leyn, 29. CR 


It was argued for the defendant, that ſuch 


bargains are made for ready money, and if 


the plaintiff promiſes to deliver ſuch goods, 


and the defendant promiſes to pay for them, 


in common underſtanding, if the goods are 
| To 12? US ons 
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Far} 
tendered; and the party has not the money, 
that this ſhall excule ; and for this they quoted +» 
17 Ed. 4. fol. 1. where an action of treſpaſs ,, Ta. 4. Fol. i. 
was brought by the plaintiff againſt the de- 
fendant, for breaking his cloſe and taking his 
corn, and quotes caſes there pleaded, that a 


long time before the treſpaſs ſuppoſed, the 
plaintiff and defendant bargained at ſuch a 


place in London, that the defendant ſhould go 
to a place where the oats were, and fee them; 
and if they pleaſed him, when he ſaw them, 


that then he ſhould take them, paying the 
_ plaintiff three ſhillings and four-pence an acre 


one with another. Th 

That the defendant went to ſee them, and 

was content. with the bargain, and for that 

reaſon took the corn, which is the ſame treſ- 
paſs: 1t was there objected that this plea was 


not good, becauſe he had not paid the money, 


according to the bargain ; and it would be miſ- 
chievous if upon ſuch communication a man 
ſhould take another man's property before the 
money is paid; and Littleton there put a caſe, that 
if a man ſhould come to a draper, and demand 
of him how much he will have for ſuch a piece 
of cloth, and he ſays ſo much ; upon which the 
other ſays he will give him ſo much for the 
cloth, but does not give him the money ; if he 


takes the cloth, the draper may maintain an 


action of treſpaſs ; ſo Coke put a caſe, that if a 
man ſhould aſk how much he ſhould give 
for my horſe at Smithfield, and I ſay fo much; 
if the other does not. pay down the money 
immediately, I may ſell the horſe to whom- 
ſoever I pleaſe; for otherwiſe I ſhould be com- 
pelled to keep my horſe againſt my own con- 


ſent, until ſuch time as the man ſhould pay, 


which was certainly againſt the intention of 
| 4 | the 
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the parties in their agreement; and Littleton 
. ſaid, that in all ſuch fore-handed bargains, 
there was a condition implied in law, that it 


ſhould be delivered upon payment, and that- 


if payment did not follow, the whole con- 
tract ſnould be void; and it was argued in 


this caſe, that common uſage implied ſuch a. 


condition, where the goods were to be deli. 
vered for ready money, and that if the money 


was not paid, I ſhould not be obliged to part 


with my property, 
Parkes, Chief Juſtice, reſolved, that the 


non-performance of ſuch a bargain might be 


properly given in evidence, upon uon afſump/it ; 
for now non Ae is held to be the general 


iſſue in this action, though they formerly held 


the contrary. 


But as to the bargain itſelf, he ſaid that 


the defendant having delivered nineteen quar- 
ters and a half, without ready money, there he 
had diſpenſed with the condition, as to that 
quantity; for though he might have choſen 
whether he would have delivered it, until he 
was paid, yet when he did deliver it upon 


credit, and without the ready money paid 


down, it was a diſpenſing with the condition, 
as to that quantity; and then there was no 


reaſon but that he ſhould go on with the 


delivery of the reſidue, according to his con- 


tract; for ſuppoſe a condition ſhould go along 
with it, as it is agreed for the defendant, that 


upon every delivery a ready payment ſhould 
be made, yet if the defendant has diſpenſed 
with the condition, as to the quantity deli- 


vered, by letting the plaintiff have it, without 


prompt payment; yet, that will be no reaſon, 
why he ſhould not go on to make the delivery - 
of the reſidue, according to his bargain; for 


if 
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it the argument be good, that the law implies. 
a condition upon the delivery of every quan- 
tity, that there ſhould be prompt payment 
made by the plaintiff, yet it will not raiſe a 


farther condition, that if he deliver the firſt 


quantity upon credit, that he ſhould not go 
on to make a delivery of the reſt, for ready 
money, which here the defendant has not 
done; and it was by no means to be admitted, 
that if the defendant had delivered part upon 
credit, which was his own folly, that it ſhould 
excuſe him from delivering the reſt, for ready 
money, according to his promiſe. 


(c.) As to 4 Wife's binding her Huſband by 


Her contract. 


The wife cannot by her contract bind the ScottandManby, 
huſband, for the huſband is the ſuperior and „ 
governing power, and the law has intruſted 1 Brown, 47. 
him with the conduct of the whole family; 
and therefore the wife's acts in bargaining are 


wholly veid, and if found by ſpecial ver- 


dict, are not ſufficient to bind the huſband. 


But the act of the wife contracting, is pre- G. L. E. 18z, 
ſumptive evidence, to induce the jury to ſay it *< 
15 the contract of the huſband ; for if the huſ- 
band permits another to contract for him, it 
is his own contract; and where the wife co- 
habiting with the huſband, takes up goods in 
his name, this prima facie is to be preſumed 
the contract of the huſband, for the preſump- 
tion is that the huſband will truſt fo near a 
relation to act for him. : | 

But if at the time of the contract, the wife 16a, 
were abſented from the huſband, without his 
conſent, this is ſo far from being the contract 
ol the huſband, that it is rather the contrary ; 

; tor 


74 —§r— ———— — —— — —— — — - 


G. L. E. 18 
&C, 


Ibid, 


Idid. 


Ibid. 


L 1 
for it cannot be preſumed that a huſband 


ſhould truſt a wife eloped, as his agent, to act 


35 


for him, ſo that her contracting in his name, 
is not any evidence to charge him. 185 
The uſual employment of the wife, coha- 
biting with the huſband, is good evidence, but 
this is not concluſive evidence; for poſſibly 
ſhe might have been always employed with 


ready money : but if the huſband has paid 


the debts of the wife, where ſhe has been 
truſted, it is ſtrong evidence againſt him. 

If the things were neceſſary for the huſ- 
band, wife, and family, it is good evidence 
of a contract to bind the huſband, but yet, 


not concluſive evidence; for though the things 


are of neceſſity, yet poſſibly that neceſſity 
might be otherwiſe provided for ; and they 
muſt be neceſſary not only for his degree, but 
to his eſtate alſo, ta make the evidence more 
concluſive. ET 

Again, it is good evidence to prove the 
contract of the huſband, to ſhew that the things 
bought by the wife, came to the uſe of the 
huſband and his family, and yet this is not 
abſolutely concluſive, for poſſibly he had no 
notice that they were bought on credit, other- 
wiſe he would not have uſed them. | 

So if the huſband be abſent from his fa- 
mily, and things are bought by the wife, this 
1s good evidence to. prove to the jury that the 
wife did contract in the place of her huſband; 
but this is not ab/olutely concluſive, for poſſibly 
he left ready money, or made ſome ather pro- 
viſion for his family. eg, 


If the huſband forbid any perſon to truſt 


HL Rm. A. his wife, and he do truſt her, this is an evi- 


dence that the huſband never defigned to con- 
tract with that perſon, by means of his N 
TH 1 | f anc 


— 


. 


7 Je oe le Ts, petty 


* a 3 


and therefore he cannot charge the huſband 


on any ſuch contract. 


There is a great difference between evidence G. L. E. 185. || th! 


offered to the jury, and offered to the court 
on a ſpecial verdict; for if the jury find that 
the wife contracted for neceſſaries in the ab- 


ſence of her huſband, this is good evidence 
to convince the jury that the huſband did con- 


tract, and that his will was concurring and 
went along with her in the tranſaction; but if 


this be found and offered to the court, the 


court cannot adjudge it to be the contract 
of the huſband, for the jury are the only judges 


of the fact, and they are to make the de- 
ductions and concluſions as to the truth of 
the fact, from the evidence as it lies before 


them. | 
But the court cannot make any deductions 
or concluſions as to the truth of the fact, un- 


leſs they flow neceſarily and demonſtratively 
from the evidence that the jury have ſtated, 


for they are not judges of probable or impro- 
able, but of lawful and not lawful : if, there- 
fore, the jury do only lay before the court ſuch 
evidence as would induce a man to believe 
that the contract of the wife was the contract 
of the huſband, they cannot adjudge it to be 


| fo, for they are not judges of the probabilities 


of facts, but of the /aw only; and therefore 
if the jury do not lay before them the infal- 
lible ſigns of a contract, the judges, who are to 


intend nothing, cannot adjudge it to be a 


contract. 


(d.) Of Infancy Being given in Evidence. 


Upon non afſumpſit. the defendant may give 
fancy in evidence, in diſcharge of the pro- 
Po, miſe; 


22m 


I ASS 5 eh 


—— 


10 Co. 56, b. 


57. à. 
1 Mod. 17, 38. 


2 Keble, 35x, 
Painter an 
Bowan, 


To. 


2 Lev. 144. miſe ; but if a man were at iſſue upon non eft 
ies r faftum, * infancy cannot be given in evidence, 
. Renn. 339, but muſt be pleaded ; for where the iſſue re- 
5-0:119:* lates to a ſolemn contract, executed with the 
| neceſſary ſolemnities, which contract had a 
N and an obligation, at the time of mak- 
g, that is a full proof of the iſſue; for where 
a vc Fla contract has a force, the court ought 
to ſee that it is legally diſſolved; but where 
there is a contract in iſſue, that is not 
ſumed to be executed with any SEN 
there a man may give in evidence, on the 
general iſſue, that it had not any obligation, 
| by reaſon of infancy; for where there are not 
ſolemnities of contracting exhibited to the 
court, there it is not neceſſary that the court 
ſhould ſee the diſcharge of that contract; and 
therefore if the party in the iſſue, proves him- 
An infant ſelf an infant,“ it amounts to proof that he 
may contract for 


his benefit, His could not aſſume, and conſequently Wat there 
promiſe is not was no aſſumpſit. 


void, but void- 
able. Vide infra. 


1 Vent, 51, An infant brings an action for ſix pounds, 
. for which the defendant became indebted upon 
z Sir. 939. a promiſe if the plaintiff would permit the de- 


fendant to cut his (the plaintiff's) graſs and 


objection to ſay, that the plaintiff is an infant, 
and ſo could give no ſuch permiſſion, but was. 
intitled to an action for cutting of his graſs, 
for the contracts of the infant are not void, 
but voidable at the election of the infant, and 
therefore here is a good conſideration, if the 


infant will abide by his bargain. 


+ 


carry it away to pay him fix pounds; it is no 
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Journey, and the defendant gives in evidence, Tri. per Pais, 


L 335 + 


(e.) Farther of Evidence in Aſumphit. 


Upon an aſſumpſit, covenant under hand cro. Jac. 506, 
and ſeal to pay the money, is not evidence, &. Fob. 284. 
nor is any ſpecialty or matter of record, or any "INF 
contract for rent. = 

Sed qu. as to rent, ſince the ſtat. of 11 Geo. 
2. c. 19. For, by S 14. of that aff, where the 
demiſe is not by deed, the rent may be recovered 
in an action upon the caſe. 


. 


A promiſe to reſtore an horſe hired for a q . E. 187. 
that the horſe died in the journey, without the fs cafe. 
rider's fault, the obligation of his promiſe is Cited in Matra- 
avoided, inaſmuch as it becomes impoſſible, by B. R. 85. 
the a& of God, without any fault of the de- 
fendant; and no man's promiſe ſhall be ſup- 
poſed to extend to impoſſibilities, for what is 
impoſſible to be done, is not the ſubje& of 
any man's promiſe. Quæœre, whether it makes 
this ' a/ampſit originally void, or whether it 
avoids it by ſuch ſubſequent matter, as ought 
to be pleaded, as payment avoids the contract, 
and yet ought to be pleaded? Sed g. farther, vide ante the 
as to payment, where the promiſe is 4 promiſe C(e of Peeram 
in law? Vide ante. 

Delivery of goods is evidence of a ſale on a 6. L. E. 187. 
quantum meruit, becaule they ſhall be ſuppoſed Cites Suter. 
to be delivered on a bargain, and with expec- * © * 
tation of the price of then. 
In an afſump/it the plaintiff declares that the Godbola, 154. 
defendant, inconſideration of marriage, aſſumed 
to do ſuch a thing; upon non afſumpſit the 
plaintiff proves a promiſe, in conſideration of . 
marriage, to do three ſeveral things, of which 
two were performed, and the third left undone, 


for which he brought the action. To this, ob- 


jection 


—— 
8 


21 — 
GD, © ont 4; 
— — 


dee eee c 
* n 
FA 2 3 


* 
T 
44 
A 
1 
+. 06 
4.E 
Ss. 
N 7 
z 
#33 
L * 
7 
8 
5 
N 
SE 
2 
* 
* : 
_ 57 
70 i 
= 
I'S 
* 
5 
* 
4 
4 
* 
$4 
9A 
* 
2 
4 
55 
* 
17 
1 
be 
is 
117 
515 
Fat 
= s 
17 
7% 
"3. 
* 
+ 
* 
5 


_— ——— 


r ro Ie 
— — —— — ww — 
— 


9 — — — 2 — — 


1 


jection was taken, that the contract proved was 


ſubſtantially different from the contract al- 
ledged; for to do three ſeveral things, and to 
do one thing, are not the ſame, but ſubſtan- 
tially different; and the exception was allowed, 
and the difference taken between a verbal 


contract and a deed; for if the contract had 


been by deed, the plaintiff might have declared 
for non- performance of one only, becauſe it 


appears by the profert, that the contract al- 


. 1. E. 188. 
Fri. per Pais, 
402. Franklin v. 
Walker. Nort. 
Aſſiſe, 1667. 


G. L. E. 189. 
Cites 2 Vent. 
151. But the 
book does not 
ſupport this pro- 
poſition. There 
in aſſumpſit 
againſt four, 


ledged, and the contract proved, are exactly 


the ſame, and therefore a complaint for non- 
performance of the one only, will be well 
enough; but on a verbal contract, you muſt 
prove the individual contract you ſet forth in 
your declaration, for if a latitude were allowed 
that contracts might be taken to be the ſame 
that ſubſtantially differ, no man by the allega- 
tion could prepare a defence; for among the 
great variety” of tranſactions that are among 
mankind, ſeveral contracts might have an 
analogy and reſemblance one to another, and 
therefore the ſame individual contract which 1s 
alledged, ought to be proved. | 
Upon indebitatus afſumpfit brought by one; 
if the defendant gives in evidence, that ano- 
ther was partner with the plaintiff, at the de- 
livery of the wares, the plaintiff mult be none 
ſuited, becauſe the law, on delivery of the 
goods, creates a contract to them both, Sed 
gu. for 1 conceive it ſhould be pleaded in abate- 
ment? Vide 1 Salk. 32, 290. 4 Med. 181. She. 
189. 2 Lev. 113. 3 Lev. 290, 353. Carth. 170. 
It an aſſumꝑſit be alledged to be made by 
one, and upon the iſſue of non-aſſumpſit, a con- 
tract made by two, 1s proved, this ſeems not to 
maintain the declaration; and the reaſon of the 
difference between this and an action upon bond 
rl againſt 


1 ] 


againſt one of two joint-obligors, who plead 


non ef fafgum is this, that upon every con- 
tract with ſolemnity, there is a profert made 
of it to the court, ſo that it will evident] 

appear, whether the bond ſtated in the decla- 
ration, and that produced be the {ame or not ; 
and if there is a material variance, it may 
be taken advantage of by demurrer or plead- 


ing, but by pleading non eff fadlum the 
defendant admits himſelf liable to be ſued 
alone. It is otherwiſe in aſſumpſit, where 


there is not any profert made of the con- 
tract: in ſuch caſe the defendant does not 
know what the plaintiff intends to prove, and 
therefore he muſt prove the ſame contract 


that is alledged in the declaration, without 


any ſubſtantial variance, for nothing can be 
inferred from the defendant's pleading in bar to 


this ſolemn contract, as he could not know 


until he came to trial, that the plaintiff in- 
tended to charge him with a joint con- 
tract. 


A principal part of the annexed reaſoning 
% taken from Gilbert, but many alterations 
have been made, to render it intelligible, which 


is far from being the caſe in the original, 


* Though the plaintiff declare againſt one, upon an 
obligation by two, he need only mention that the de- 
fendant, by a bond of ſuch a date, became bound in 
ſuch a ſum, If thoſe facts are truly ſtated, non eff fachum 


is not an anſwer, Defendant ſhould plead in abate- 


ment another co-obligor not named, and who ought 
to have been joined in the action. Vide ante, I. [I.] 


(/.) Of 


upon plea of the 
ſtat, of limita- 
tions, the proof 
was of one only 
promiſingwithin 
ſix years, and 
three judges 
againſt one held 
plaintiff could 
not have judg- 
ment. In 
ſupport of 

the propoſition, 
Vide 2 Mod. 
280. Salk. 
Carth. 63. wa 


Vide Salk. 440. 
Carth. 63. and 
2 Mod. 280. 


tas). 


. 9 Of ts 4 the ſubſtantial Part of the 
ES in the declaration. Tabs, 


8 2: >, : 10 every un t the ſubſtantial part of 
Cires Maidftone the promiſe muſt be laid in the declaration; 
All v as if a man be to deliver goods according to 
9 Wed he muſt lay it fo in the declara- 
tion, for courts of juſtice muſt go according 
to the allegata & probata; and it is not 
enough that a good contract be proved, un- 


44, 


Vide ante (a) leſs it is. alledged. If the contract be proved 


(he . otherwiſe than as alledged, that is not good 


e aſſumpfit evidence to maintain the declaration, as it 
1 cannot be ſuppoſed to be the ſame contract 
with the contract alledged, and therefore 
the party muſt tail in che proof of that 
18 aſſump} 8 
0. 1. E. 99, But if a man aſſumes to pay ſo much 
money for hops if delivered well packed, 
picked, dried and bagged, this is good evi- 
dence on a general aſſumpfit, becauſe ſo they 
ought to be, whether contracted for or not, 
for the party ought to make them merchant- 
able goods, and ſee them well delivered, 
without any ſpecial proviſion in the contract, 


though there were no more than a general ſale 


of the commodity. 


G. L. k. 190. One brings an aſſumꝑſit for twenty pounds, 


% gad gives in evidence a promiſe that if two 


Style, 461. would ſurrender their right, he would pay 


Thomas and 


1 85 them twenty pounds a piece, and that they 
did ſurrender their right, this is good evi- 


dence to maintain the declaration, for though 
the promiſe is laid in the declaration abſo- 
lutely, and the promiſe in proof is upon con- 
dition, yet when that eee is F 
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proof upon this declaration. : 
An afſump/it for fifteen quarters of malt, 


evidence of fourteen or fifreen quarters of 


malt, and the plaintiff non- ſuited, becauſe 
not the ſame promiſe ; but on obligation to 
deliver twenty bales of wool, or twenty 
pounds, upon non-payment by the obligor, 


the obligee may ſue on either. 


(g.) Of one entire agreement, being, by the 

at of a party, turned into ſeveral con- 
tracts. . 5 

An indebitatis aſſumpſit on a contract, in 

which the plaintiff ſold ſixty. combs of rye 

to the defendant, at fourteen ſhillings per 


comb, to be delivered at or before Michael- 


mas, and the money to be paid on the de- 


livery of the laſt rye, and the proof was that 
fifty combs were delivered before Michael- 


„ | | 
Firſt, Though this agreement be entire 
for ſixty combs, yet the parting it in the de- 
livery makes it in the nature of ſeveral con- 
tracts, for the one party ſends it in, and the 
other accepts it, 1n purſuance of their agree- 


ment: if no other contract can be proved, it 
| thall\be underſtood to be a partial agreement 


as to the fifty combs, for the ſubſequent . s 
of the parties ſo expound their contract, that 
it ſhall be underſtood that the rye might be 
delivered by parts. | 


Secondly, Though the contract was that the 


G. L. E. 191. 
cites Tur- 

ner's caſe, | 
Hill. Aſs. 1701s 
in Suſſex pet 
Trant. 

13 Ed. 4. 4. bs 


G. L. E. 191. 
Tri. per Pais; 
400. 


payment ſhould be on the delivery, yet a. 


time being ſet for the delivery; it muſt be 


intended that the money ought to be paid 
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when the delivery ſhould ni been made; 
and the time _ paſt, it became a duty, 
and an indeb. afſumpfit lies for it, and the 


defendant hath his remedy for not delivering | 


the reſidue, for this being a contract executory 
; on both ſides, each hath remedy on the other, 


- for the er CC % Han , 


G ) of evidane againſt a father, as to Hecke 
provided for a child. 


It is 8 evidence againſt a father that 
phyſic was delivered to his daughter on his 
requeſt, for that was the conſideration on 
which the party did deliver the phyſic. 


(i) Ofs promiſe of marriage. 


py promiſe to marry B. within three months, 


55 per and after there is another promiſe to marry 


1 Keb. 439. 
Tri. per Paid, 


Paſch. 1 658. 


the firſt promiſe; but if it had been a pro- 


B. R. 
miſe to marry her within half a year, it would 
have diſcharged the firſt promiſe ; for by 
taking a later promiſe of longer time, the 
: parties muſt be ſuppoſed to intend a diſcharge 


could have no manner of intent at all. 
In the above caſe it would be prudent to Ae- 
clare upon both promiſes, as probably one might, 
and the other * 264 be © rv 


Hill v. Chaplin. her within a fortnight, this does not diſcharge 


of the former, or otherwiſe the latter promiſe 
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Each of theſe «ues n on uk 
Stat. 21 Fac. 1. c. 16. and lies in all 
actions upon the caſe; and the reaſon. of 
ſtatute is, becauſe a debt muſt be ſuppoſed ro 
be paid, if the action be not brought within 
that time: for witneſſes may die or change 
their abode, ſo that it may be a very hard 
thing to prove the payinent of the debt; 
and ſince the_/aw-wager is avoided, by ſuing 
in aſſump/i 5 it was thought convenient to 
limit a time, in which, if the debt was not 
demanded, payment ſhould be ſuppoſed. 
This fue. doth not. lie between merchant 
"and merchant, in caſe of merchants accounts, 
or they may have occaſion to truſt each other 


for a much longer time, and therefore” theſe 


perſons are excepted by the ſtature. 
NM. B. The exception in the ſtatute goes 
. only. 1 to actions of account, for accounts cur- 
rent; not to ſtared accounts per Morton, 2 
Sgund. 127. ger Twiſden, 1 Mod. 71. 
This: plea is pleaded by way of Bar to the 
action, and the form is, that the defendant 
comes and defends the wrong and injury when, 
Sc. and "ſays, that the laintff eught not to 
have his aforeſaid action -therecf maintained 
 apainſt him the defendant, becauſe he ſays that 


G. L. E. 179. 


G. L. E. 180. 


Modus intrandi 
28, 29. Lib. 


be did not undertake or promiſe at any time . 


within fix years next before the day of exhibit- 


ing the bill, (or ſuing forth the original writ ) 
gain him the defendant in manner and form 
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as the plaintiff hath above complained againſt. 
| him the defendant ;, and this he is ready to verify, 
Sc. Or, That the ſeveral cauſes. of action 
aforeſaid, did not, nor did any or either. of 


„ This is the Zhem accrue * to the plaintiff at 99%? time. 


proper form 


where it 1s within fix years, TIC. 


debitum in præſenti, jolvendum in futuro, as in caſe of a bill of exchange &e, pay- 
able at a time ſubſequent to the date, 


. 


The reaſon why it is in bar is, that it ex- 
hibits a ſtatute law to the court, in \Giſcharge 
of the plaintiff's demand. 

G. L. E. 180. 
Tri, per Pas, the plaintiff proved a debt of nine pounds 
wh ten years before, an acknowledgment of the 
debt within fix years, and an offer to pay 
five pounds for the whole; the plaintiff was 


nonſuited, for the acknowledgment of the 


2 Vent. 35x, debt is no more than he does by his. plea; 
but there muſt; be a new promiſe within fix 


years. to maintain the action; and here the 


© promiſe or offer to pay five pounds does not; 


give an action for the nine pounds. Sed 74.0 ?. 


and vide infra. 
But the confeſſion of the gebt within the 


1 L. Raym. 22. 
e time is evidence of a new promiſe (though it 


6 Mod, 310. is not of itſelf a new promiſe) if found by 
* verdict, for that may be evidence of 


5 Mod. 42 6, 
2 Show. 126 
a new promiſe to a jury, to induce them to 


believe there was ſuch a promiſe, which when 


ſpecially found to the court will not amount 

to a promiſe in expreſs n 
Kitchart and Declaration in aſumꝑſit by an executor for 
. monies due to his teſtator, and the gſumꝑſi 
Term. 8 W. z. part is laid to the teſtator in his life time, 
4 Mod. K5 on non aſſumꝑſit infra. ſex annos, an aſſumpſit 
. 2 L. Raym. was proved to the teſtator eight years before, 
1 8 80 and” the promiſe renewed to the executor 


VWithin che ſix. years, and al lowed to main- 


tain 


On the iſſue of 704 afſumpfe t 0 lex 5 


t 38 ] 


tain the iſſue, though the aſſump tin the de- 
claration' was laid to the teſtator only; for 
the Humpfit to the executor, the repreſenta- 
tive of the teſtator, is tantamount to an af- 
ſumpfit to the teſtaror himſelf, and maintains 
the iſſue, 

An indebitatus aſſumpſit nick fon they 2 Vent. ret. 
plead non afſumpſer” infra ſex annos, and the „ 
evidence is, that they all aſſumed out of the | 
compaſs of the ſix years, and that one aſ- 
ſumed within the fix years, and the verdict- 
found that one did aſſume, and diſallowed ; 
for he muſt ſue them all, elſe he would vary 
from his original contract, and as he cannot 
prove they all aſſumed within fix years, con- 
ſequently he eannot prove the contract put 
in THEE; HILL 

This plea wil not avail, if hs Jefendiaid R, per de J. H. 
promiſe within fix years, though it be without Your LE 


t. 172. 
a new conſideration; or if he acknowlege the 5 Mod. 426. 
Carth. 471. 
debt within fx years, it is evidence, though Sal. 9. 
not concluſive; or if he ſay, Prove it uz and 1 L. Ray. 389, 
5 will pay you 3124210 
FThis cannot be pleaded after money 18 "paid if Mead v. 


nt 
into court. Bab. —_ v2 


The Stat. of limitations may be replied to Remington 


V. Steven, 
a plea of {ett-ofF. Ries + ov > Sh 


To a plea of the ſtatute plaintiff may reply Lut. 243. R. 
he or ſhe was an infant, covert, &c. when the 1 Sid. 4 "_ 
cauſe of action incurred, and ſued within fix. "I 
years after full age, Sc. KEDS 

Though the fix years elapſe during the R. 2 Sand, 120, 
nonage, an infant may ſue afterwards during 

his infancy, without waiting till his age. 1 3 
The plaintiff may reply that the defendant A.. 16. 
was out of the realm. 
The plaintiff may ſay he pics encthes: Cro. Car. 294+ 
original, upon which the defendant was out- J 348. 
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| lawed, and afterwards the outlawry was avoid- 


ed, and he ſued within a year. 
The plaintiff may reply chat he heretofore 


- 5 obtained a judgment, and that it was re- : 
verſed, and he now ſues within a year after 7 
the reverſal, or that he obtained 2 ver- : 
dict, Sc. . (OO OD 5 
N. Lot. 264. v. So, another ation commenced by his ef 4 
Sal. 425. . 
tator who died. "Sed qu. ? TIP ; 
K. Sal. 44. Or, commenced in an inferior court, hich by 
| was removed by habeas corpus. 
= bo Or, that he ſued another original, which ff 
4 32 1 was returned and continued, and that within ng 
= * fix years before that original the defendant 7: 
| | promiſed. Or, that the e Slaintiff ſued a la- 8 
Sal. 421, Zitat, (or bill of Middlz 22 which was con- ft 
| 45 tinued, and was to the intent that the plain- 1 
tiff might declare upon it for the ſame 552 
| | cauſe, Sc. 28 11. 
ub 248. Or, a writ of pern . | - 
The plaintiff may reply generally that the 22 
defendant undertook, or the cauſe of action 5 
accrued * to the Plea,) in fix 
years. 
_ 3 
4 © 01-5, 
10 
A ; . 
1 0 
| _— I 3 
| WES: Bf: 45 a Wh 
4-29 17 lt iv i, 10 
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: Tun Gnas fort 5 general iſſues are Hilfe aun al 
3 5 2 which/ariſe in actions that ſuppoſe ſome _ | u 


* eeds, as the civilians call them, ationes 
ui oriuntur em malitid, _ 

We ſhall begin with che ine of not guilty, 
a is the moſt general of all others, and 
runs through many ſorts of actions, with 2 
Nee of VArIetY 
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4 We mall firſt treat of 
T3 Not guilty in Ejeltment, and 
(1.) Of the Tl... 
= Of the Leſſee. 
(3.) Of Entry and Oufter, 


(4.) Of the Leſſor of the Plaintiff” 8 
title. 


Fin, Of the Leſſor. 


Here it is to be obſerved, that on this Eder. 
iſſue the evidence muſt relate to the ſame 
leſſor, as is named in the allegation, for if 
it appears by the proof, that the ſame per- 
; lon. did not, or cou d not t transfer that inter eſt 
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** which” the declaration alledges to have been 


transferred by him, the plaintiff doth not 
prove his declaration; for courts of juſtice 


| 5 pat . 2 muſt go ſecundum allegeta e probata ;Ifc chere- 


fore a perſon doth not by his proofs maintain 


the matter he hath alledged to the court, he 


el a muſt fail of che juſtice he demands upon thoſe 


allegations; and with this agrees the rule of 


Feet 5 Aibello. 


6 Co. 14. b, 


1 Sho, 342. 
Morris and 
Barrow. Hil, 


19 G, 2+ 


the civil law, hs probationes font dee e 


If * ach. Geena! leſſon, and you. lay.; 10 


a Fn the declaration guad - demiſerunt, you muſt 


ſhew in them ſuch a title that they might 
demiſe the whole; and therefore if any of the 
leſſors have not a legal intereſt” in the whole 
premiſſes, he cannot in law be faid to demiſe 


them, for it is only his conformation” where 


he is not concerned in intereſt: ſo if the 


laintiff were to declare upon a leaſe made 
by A. and B. and it were . pon the 


trial, that A. was tenant for life, remainder to 
B. in fee, it would be bad; 80 if A. and B. 
were tenants in common; but it waüld be 
Qtherwiſe if they were jointenants, and the 
reaſon of the difference is, chat tenants in 
common are in of ſeveral titles, ànd thereſobe 
the freehold is ſeveral, and conſequently each 
of them cannot demiſe the Whole. But 


Jointenants are ſeiſed per me et per out, and 


3 Ray, 726. 
it. Sect. 316. 

Lan of Eject- 

ments, 86. 


Qu. de hoc. 
et vide infra. 


G. L. E. 210. 


Cities Hill. alk, 


170. 


therefore each may be ſaid to demiſe the 


whole; and coparceners ſtand upon the ſame 


foundation. Therefore there bdught to be'a 

different count on the demiſe of each tenafr 

in cormon, or they may join in a-leate to'a 

TIN perſon, ang. that ry mike" a leaſe to 
the tte Mw 

+: Ai: a ma Adee * a Joint” Teaſe; and 

90 5 che · leaſe = tenant for life, 


s- "gives in evi ; 
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and of him in recverſion, this is na proof ef Per Treby. 


the declaration, for during the life of tenant 8 42. 


for life, it is his leaſe of the whole lands, and 1% 37: 
therefore this is dot proce 0 _ demie one 237. 


e in the declaration. nN 29 


Rows 142. 
If a man declares of a joint leaſe, ae 0. L. E. 210. 
the" evidence it ap r e that A. B. and C. _—_ n 
were joint tenants tor years, and that C. let Tri. per bur, 
his part to A. and A. and B. made a leaſe to fn the cafe in 


the plaintiff, it ſeems that this evidence doch Gon Jos — A 
not” anſwer the marter alledged in the decla- in opinion, two 


ration, becauſe as to a third Pere wo” wo land and two, there- 


fore it was ad- 


A. is tenant in Common. 195 Journed. 
Ta y \ 2 Sed vide ſupra, 
Ale The beſt way in all theſe caſes, where i it 18 Cro, * 83. 


any way doubtful, is to make a joint leaſe, 


and for the leſſee to enter and make a ſecond 


leaſe, and then to declare on the ſecond leaſe 
generally. te 

I know: chat this dodrine i is laid 4 in 
more books than one, and that of authority, 


yet I have my doubts, for how can the firſt a al; 


leſſors, make a; good title to the firſt leſſee, 


any more than to a leſſor of a plaintiff in 


ejectment; unleſs the actual entry and poſ- 
ſeſſion of the firſt leſſee can be ſaid to cure 
the objection? Vide ſupra, the ſecond clauſe, 


ada this ſubdiviſion, where the proper moge 


is pointed out. 
A man declares of a joint leaſe by Baron 2 Ja. 417» 
and Feme, and gives in evidence a joint leaſe u. per Pals, 


made and delivered by them on the land; 4. 


this, maintains the declaration, for the wife 
may make a leaſe of her own land during the 


corner, and this is not void, but voidable 


Ge the coverture, to; bind the penal : 
TRI of the huſband in which ſhe hath na 


property, 
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property, yet to bind her own land in which g 
q i{he hath-a property, continuing duri ing the 1 
þ coverture, her contract is not void, but 
| voidable, and if the contract ſtand il after WM 
| the COVErture, ſhe _ if the. pleaſes con- 5 
firm it. ; 
Coo. Jac, 6 If a man declares of a a joint leaſe by Baron 


Bendl. 134. 
N and Feme, and gives in evidence a joint leaſe 


S Scand. 43. delivered by warrant of attorney on the lands, 
| this will not maintain the declaration; for 
though the wife herſelf may do any act rel ating 
to her eſtate, yet ſhe cannot conſtitute an 
attorney to do it, and therefore his entry and 
delivery of the leaſe, by virtue of a warrant 

of attorney from the wife is Wholly void, for 
| |  -ſhe cannot put any -perſon in her place to 
tranſact for her, ſhe having already devolved 


” m4 — —— - — 
— = th = 
— —— —nnnnnrnrrnrnrnrnrrr CCC 


all authority upon her huſband. 


| 8. 1. E. 212. If there be ſeveral co-heirs, they muſt make 
| _ = ſeveral leaſes to try their title, becauſe when 


Tri. per Pais, they. demiſe, their leaſes operate according 10 
wr, their ſeveral intereſts, and the leſſee enjoys, 
0 from each ſeveral perſon according to his 
Thich denies ſeveral - intereſt, and therefore if he | ſhould 
InAs be declare in ſuch caſe, that the coheirs demiſerun. 
o many acres as the whole contains, he would 
fall in his proof, for each of them demiſcs 
according to his own ſhare only; and therefore 

the ſafeſt method is, where their ſeveral parts 

are unknown, to join in a demiſe of the 

„de obferte- whole, and for the leſſee to enter and demiſe 
A over, and to try the title in ejectment by 3 
general eee on abe ene u 1 


; A declares of a leaſe made the 3oth of 
March, the eleventh year of the King, to hold 
from che Feaſt of the Annunciation next be- 
fore, for the ſpace of a year, and he gives in 
evidence a leaſe made and ſealed the 25th 
March, for one year from thence next en- Vide obſerva- 
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SECONDLY. of the Teaſe. | : 
Tu leaſe proved, muſt avec with the « 8 L. 2126 


leaſe alledged in the commencement of 
the term, in the land; and in the number of 


e *. for if it be otherwiſe, it appears to * The quantity 


of land is not, 


be another contract reſpecting things, which the locality is, 
cannot be the ſame, as they materially differ; material. 
and if there be not the ſame term, the ſame 


land, and the ſame quantity of land, it is A 
Material difference. 


According to the modern pratice, }be lege 
is à mere fiction, it is confeſſed by the rule into 
- which the | defendant enters: the principal © 
- matter t0 be proved is, the title of the leſſer 


-of the plaintif, at the time of the demiſe al- 


1 in the declaration. The preceding part 


l * the Subſequent matter is tated to ſhew what 
the common law and practice were formerly. 


As to the commencement of the term, if a Hob. 93. | 
Moor. 863. 
1 Brownl, 77. 


tion ſupra. 


ſuing, this will not maintain his declaration, 


the leaſe which is alledged differing in com- 
mencement from the leaſe that is proved; for 
the leaſe alledged, begins from the Feaſt of Such variance in 


an action of co- 


the Annunciation, ſo that the 2 5th of March venant might be 


itſelf is excluded; but the leaſe proved is a fatal. 
leale made the 2 * of March, for one year 
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from thence next enſuing, ſo chat here the 23th! 
March, or Feaſt of the a0 001 om is in 
cluded. ng 
For when 2 man paſſes an interef yrs the 
date, or from thenceforth, which is all one, 


the intereſt paſſes immediately, for date either 
ſignifies the immediate act or minute of de- 
livery, or elſe the day or time of the de- 


livery; and when an intereſt paſſes from the 


date, it is more for the advantage of the 
grantee, that the date ſhould be reckoned the 
very act or minute of delivery; for to paſs a 
preſent intereſt, from the date or immediate 
delivery, is more for his advantage, than that 
it ſhould begin to-morrow; but theſe words 
from the day of the date, will never admit of 
ſuch a conſtruction, that the intereſt ſnould 
paſs from the e arent betore the x 


day. is ended. 


But where the Watt is only a point of i 
computation, and the intereſt doth not begin 
from thence, theſe words, rom the date, k 


henceforth, and from the day of the date, are 


all one; and therefore if a man declare of - 
leaſe made the 12th December, to begin from 
the day of the date, and upon Nor Guilty, 
he gives in er a leaſe made the firſt of 
December, Habendum from thenceforth, and 
delivered the 12th of December, this will 

| maintain the declaration; for where the leaſe 
is delivered'the 12th. of December, and could 
not begin in intereſt till the delivery, the 
date is only a point from whence the 
computation of the term begins, and it is 
more for the intereſt of the leſſer, that it 
ſhould be excluded out of the term, becauſe 
he could have no advantage by including it, 
his intereſt not being then began, and chere. 


fore 


— 


— en et eee 5 
2 723 . 2 
> — i eos 


TY Tuners > 

r * ; 
© N. X * 3 es TRAC. 

* I by * 8 n 

| — 5 . ores 2 r 

1 A l 


1 
fore it is not for his advantage to include it, 
as the term would end ſo much ſooner, 
than it would on the other conſtruction; and 
this has been held always a rule, that when 
a word is capable of two ſenſes, that ſenſe 
| ſhould be taken that makes moſt ſtrongly 
againſt the grantor, and moſt for the advan- 
tage of the grantee; and this we take to be a 
very certain maxim in the conſtruction of 
deeds, for no man can be intended to injure 
himſelf by the extent of his own donation; C. L. E. 214. 
the rules of ſelf preſervation do ſufficiently | 
defend men from any wrong to their o-. ä 
inteteſt; it is therefore fit that the laws of 
civil-lociety | ſhould provide for the intereſt of 
the grantee, that he may not be wronged by 
a too narrow conſtruction, and conſequently 
the moſt beneficial muſt always take place; 
beſides, this rule is farther conformable to 
Juſtice; as it avoids all manner of deceit in 
grants, and puts a full end to all controverſies 
about them; for without this rule, men would 
always affect intricate words, and ſo every 
grant would be ſubject to be overthrown, or 
at leaſt ſhaken by debates about its meaning. 

A man declares of a leaſe made the 5th of V. Hob. 18. 
May, in the tenth. year of the King, Habendum ke 
from the feaſt of the Annunciation laſt paſt, V. Tri- per Pris, 
for twenty-one years from thence next enſuing, 
and the jury found a leafe made the 5th of 
May, in the tenth year of the King, Habendum 
from the feaſt of the Annunciation then laſt 

q paſt, for twenty-one years next following the 
is date of the ſaid indenture; the leaſe found by 
: the jury is the ſame with the leaſe alledged, 
e | for both are from the feaſt of the Annuncia- 
$30: tion then laſt paſt, for twenty-one years, and 
. they are both expreſsly for twenty-one years 
re . | and 
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and no more, ſo that theſe words, next follow. 
ng the. date. of the ſaid indenture, are utterly, 
pugnant and void. 
1 In. ſome caſes the date is not a material 
$i. per Pais, part of the deed, and therefore if a man 
Rare S beate duty declares of a leaſe dated the 14th of December, 
executed and ge. to begin from Chriſtmas laſt, for three years, 
10h, lpporte And he gives in evidence a leaſe dated, ſealed 
the allegation, and delivered the 13th of December, to begin 
the dats from Chriſtmas laſt, for three years, this leaſe 
in this inftance in the ſubſtantial part of it being the ſame, 
ant bing mate viz. in commencement, and in the quantity of 
ſuppobagit the lands, though it differ in the 9 
tial and immaterial part of the contract, 
it is good evidence to maintain the leaſe al 
ledged; for thoſe things are the ſame that do 
not "materially . 
Alſo the declaration ſays, that J. 5. the 
14th of December demiſed, which is the 
6 matter of ſubſtance in ſetting out the demiſe, 
and that is proved to be true by the evidence 
offered, for if he demiſed it the-13rh it con- 


tinued demiſed the 14th alſo. - 


Hs. fop. But if a bond be alledged to be dated che 


ſecond of Auguſt, and the party gives in evi- 
dence a bond dated the „it of Auguſt, this 
ſeems nor to maintain the iſſue, FAY, though 
the bond be the ſame in all circumſtances but 
that of the date only, yet they might have 
been different contracts, for a man way oblige 
himſelf in twenty pounds one day, and in 
another twenty pounds another day, to the 
ſame perſon; ergo primd facie, if the dates do 
not agree, without more evidence, the plaintiff 
fails In his iſſue; ſo that if a man declares of 
a bond dated the ſecond of Auguſt, and the 
jury find a bond dated the rf of Auguſp, the 
court, that are not t judges of probability: and 
| im- 


„ 

improbability, and who cannot intend a bond 
to be delivered before its date, cannot adjudge 
them to be the ſame; and this is not like 
the Gale of leaſes, for if leaſes agree in all 
other circumſtances but the date only, they 
paſs the fame lands, for the ſame term, and 
are therefore in effect the ſame; but two 
bonds may agree in all things but the date, 
and be two ting bonds, ſince they may be 
for two diſtinct twenty pounds; and therefore 
without an identity of date, they are not 
primd facie evidence of one another. 

If a man declares of a bond made the 1ſt 


. 
4 


of Auguſt, and upon the profert it appears . = 2 
to be a bond dated the 24 of Auguſt, upon 335. | 
Zemurrer the court cannot adjudge them to be . 463. 
the ſame, for the court in ſuch caſe, is not to 
intend any thing relating to the fact but what 
appears, inaſmuch as they are not judges of 
the probability and improbability, but the 
Jury only. Courts of law cannot adjudge 
ſuch contracts to be the ſame which differ in 
appearance, for that were to take upon them- 
ſelves a judgment of the fact, which they 
cannot do, and therefore they muſt adjudge 
them to be as ſet forth, and ſo they are dif- 
JJ. 8 
But if after er of the bond, the defendant 
pleads non &f faltum, and the jury find that V Hob. 249. 
it is his deed, the court will intend the bond . 
dated the Iſt of Auguſt, was delivered the 2d 2 Co. 5: a. 
of Auguſt in ſupport of the right, for a deed z 
might be dated ind ſealed one day, and de- 
. Evered afterwards on another, and ſo the de- 
claration be good of a bond made the 2d of 
BE, But 
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He % But if the bond be alledged as made the 
1ſt of Auguſt, and upon the yer it appears to 
be dated the 2d of Auguſt, it ſeems that after 
the deed is found, this will be a good objec- 
tion in arreſt of judgment, for the bond cannot 
be intended to be delivered before its date, 
for the date is the time of ſealing, and it 
cannot be delivered as a deed before it has 
the eſſentials of a deed, by the ſeal of the 
party; and fo it cannot be helped by the 
verdict, be rl ke 

2 


988 1ſt of Auguſt, and fo it appeared to be upon 


Ro ad. the oper, yet if the jury find that this bond 
677. dated iſt of Auguſt, was in reality ſealed and 


delivered any other day, it is well enough, 
for the date is not a material part of the con- 
tract, and if the contract offered to the court 
was ſealed and delivered at another time, yet 
it 1s the deed of the party. Vide ſupra. 


G. L. Ek. 233. Having thus conſidered the. dates, we 


Commencement return again to the commencement of leaſes. 


A leaſe of one commencement cannot be 
proved by a leaſe of another; but where a 
man alledges a leaſe to anſwer ſome ſpecial 
purpoſe, and the jury find a leaſe of another 
commencement, yet if the leaſe be ſufficient 

| to anſwer that purpoſe, he ſhall prevail. 
Hob. 73. As if in replevin the defendant avows for 


taking plaintiffs beaſts in his common damage 


feaſant; plaintiff replies that J. S. was ſeiſed 
of an houſe and lands to which he had com- 
mon, and demiſed the ſame to the plaintiff 
the 3oth of March; the avowant traverſes 


the demiſe modo & forma, and the jury find 


a leaſe the 25th of March, from FJ. F. this is 
well enough, and judgment ſhall be given 
for the plaintiff; for the jury find enough 

I | upon 


Co. 4, 5. But if a bond is alledged to be dated the 


1 333 1 


upon the whole matter, to aſſert the plaintiff's 1 
right of common; ſo that” tlieir verdict, + a 
although different from what is alledged, yet * 
1 ſwlfcient to fupport the | own rol ES  - 

conmon; for notwithſtanding they do not 
find the allegation itſelf, yet they find what 
will anſwer the purpoſe of the allegation, and 
that fuſeeth, ©: 

But if they had found a aße by J. IN. Hob. 73. 
they had not found enough to anſwer the 

intent of the allegation, nor to direct the 
judgment of the court; for the defendant 
admits by his rejoinder chat J. S. vas ſeiſed 
of an houſe and lands, and had a right of 
common, in as much as he only denies the 
demiſe to - the plaintiff ; but poſſibly, had the 

laintiff alledged ſeiſin of ſuch a houſe and 

ands in J. N. to which common was ap- 
pendant, the defendant would have traverſed 
the ſeiſin of J. N. or the appendancy of the 
common: ſo that the finding of the leaſe of 
J. NM would not on the whole matter anſwer: 
the plaintiff's purpoſe, becauſe the defendant _ -__ 
doth not admit the ſeiſin of J. N. nor the 
appendancy of the common to his houſe, 
conſequently upon ſuch a finding of the jury, 
the court would not adjudge the re- 8 
beaſts to be returned. 

If a man declare of a pare! leaſe, and give Plowd. Com. 14. 

in evidence a leaſe by indenture, this will 
not maintain the declaration; for all contracts 
that are executed with ſolemnity, ought firſt 
to be offered to the court, {who are the pro- 
per judges of all things that belong to the 
effec ot ſuch contract,) before they can be 
given in evidence to the jury, to judge of 
che fact, herber ache a = CORTE was OO” 
executed. 
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G. L. E. 220. 


Citcs 1 Sid. 


432+ 
2 Vent, 174. 


T1 
Declaration in ejectment of Michaelmas 
term, which relates to the firſt day of term, and 


the leaſe declared on bears date ſome time 
after the firſt day of term, yet if it appears 


by evidence that the bill was filed after the 
firſt day, it is ſufficient, for the act of law 
ſhall not do any man an injury, and therefore 
the relation of bills to the firſt day of the term, 
cannot obtain in this caſe, for then it would 
delay a man's remedy, and he who was ejected 


after the firſt day of term could not complain 
till the term was over. h 


T conceive that this is not law, for he might 


entitle bis bill or declaration of a day. ſubſequent 


to the ejettment. | i 

In modern practice, a declaration in ejefiment| 
is delivered before the eſſoign day of the term, 
in or after which the cauſe is meant to be tried. 


The declaration is of the precedent term, but if 


the tenant appears, the iſſue is made up of the 


ſubſequent term, and then the matter ſtands 


Cro, El. 14, 
Vel. 166. 
Owen. 133. 


1 Brownl. 145. 


right upon the recor eu. 

In ejectment a man declared on a leaſe for 
one hundred acres, and gave in evidence an 
ejectment out of forty acres; this was held to 
be good for the forty acres ; becauſe the jury 
find an injury relating to the ſame land as in 
the declaration, though that land was not of 
the ſame extent as alledged ; but it appeared 
that it was the ſame land which was let to the 
plaintiff, and the defendant did him an injury 
5 his ejectment. i 422 | 
As to abuttals and boundaries, they are noi 
now ſtated in declarations in ejeltment. It is 
ſufficient to declare of a demiſe of ſo many acres, 


Hing in ſuch a pariſh and county. The quai- 
If 


tity is not material, ſo that ſufficient be laid. 


tonſur 
theref 
and h 
profit 


nature 


that h: 


name « 


done a 


he had 


ſelves, 
ing to 


lands t! 


the lanc 
muſt de 
wiſe he 

r 


; glves in 


holder, ( 


well eno 


every Pe 


1 


acres of meado and ſo many acres of paſture, 
and gives in evidence a demiſe of the herbage 
and pannage of ſo many acres, this wilF not 
maintain the iflue, for the contract which he 
alledges is for the whole profits of the ſoil, 
and therefore the contract ought to be brought 
for ſo many acres of herbage, &c. for which 
an ejectment lies; for when a man hath the 
whole eſtate, and lets part of it, the leſſee muſt 


another. | 


graſs, or in prima tonſura, and lets this to ano- 
ther for years, and the leaſe imports a leaſe of 
the lands, the leſſee may declare upon ſuch 
leaſe, and give this title of his leſſor in evi- 
dence, for he that hath the firſt graſs, or prima 
tonſura, hath the moſt eſſential profits, and 
therefore he 1s reputed to have the freehold ; 


nature of a common ; and therefore, when he 


name of the . firſt crop of the lands, he hath 
done according to his power, in as much as 

| he had the very property in the lands them- 
ſelves, and then his leſſee muſt declare accord- 
ing to the contract, which 1s on a leaſe of the 
lands themſelves. But where any perſon hath 
the lands, and lets the herbage, there the leſſee 
| mult declare according to the contract, other- 


wiſe he will fail in his proof, 


nolder, or by a guardian to an infant, this is 
well enough, for ſuch leaſe is good againſt 
every perſon but him that hath right, as all 
A 4 2 other 


—— e 
on EL — 


e 


It a man declares of a leaſe of ſo many Had. 436. 


declare upon the contract as it is, and not of 


But if a man hath the inheritance in the 28 362, 
I An 47 


and he that hath the after-graſs hath only a 
profit apprender out of theſe lands, in the 


that hath the firſt graſs lets the lands by the 


| If a man declares of a leaſe generally, and oro, x1. 6:6, 
gives in evidence a leaſe made by a copy- Hard: 330, 
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other poſſeſſion is; ſo the leaſe is maintainable 
againſt every perſon, but the lord or the infant. 
Fyer, 322 Un debt, if a man declares of a leaſe of 
1 twenty-ſix acres of land, and he gives in 
evidence, and the jury find, a leaſe of twenty 
acres of land, this will not maintain the de- 
claration ; for if the number of acres are nor 
the ſame, it is not in ſubſtance the ſame with 
the leaſe alledged, and therefore the party hath 

failed 1n his allegation, 


Bier, 32. But if a man declare on a leaſe * twenty. 
: ſix acres, and the defendant ſays that he let 
/ theſe twenty-ſix acres of land, and four more, 


and concludes with a averſe, abſque hac, that 
he let twenty-ſix acres of land only, and the 
Jury find twenty acres, this, by the better opi- 
nions, is found for the plajntift, for the jury are 
only to try the matter in debate, and not any 
point in which the parties are agreed; now 
they both agree that there were twenty-{ix 
acres demiſed, and conſequently when the 
jury find there were but twenty, they find for 
the plaintiff, in as much as they have not 
found more than the defendant hath admitted, 
which was the matter in queſtion. 

Dalifon, 105. If a man declare of a leaſe dated the 28th 
of January, and it be found ſealed the 29th 
of January, and the plaintiff be found to be 
ejected the 3oth, this is well enough, as Jong 
as it appears that the plaintiff was ejected after 
the leaſe made; orhet wife! it 15 if the gfeZ7ment 
had been Jaid the 28th, 

Plowd, Com. 85, If a man declares for a meſſuage and eleven 

50, acres of land thereunto appertaining, though 

the words, thereunto appertaining, be void, in 
as much as lands cannot appertain to a mal 
ſuage, yet ſince in common ſpeech the lands 


+ Jet with a meſſuage are ſaid to appertain to it, 
1 i 
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4 182 ti 26 2ten 0 
it is matter of eyidence to prove what eleven 


acres are intended; and if a man has two 


manors called Dale, and levies a fine bf one of 


them, he may prove*'by circumſtances Which 


of the manors he intended: 


Type Preceding law may be of uſe on various 
occaſions, even in ejectment, as in the cafe of 
corporations, &c, 53 1 15 


„„ THIRDLY, 


W 
W 2 n R 8 
—— — — I» 2 —— . 


5 
1 
LEY | 
4 
2 


F 

l 
4 5 
4 + 
7. 
714. 
34 
x 
« 


; 

7 

th 

5 
| 
a 


2 3 I 2 a _ . * 
; . r 
OR. 2 — 3 2 r 5 v 6 — — — 7 — 
4 N 22 4 q - fog * LES * 
/ e Og 4 Z 83 ee FA F *_ 
hs r bao, — ” = 
n . — . 
e N 2 X75 * Ne N ar 
6 we Sr er 3 Fu; 
2 IE — ——_ 1 
v - . A - x - 
— RW 4 EL 1 _ 
pn 22 
— . A 


—̃ := — 
— 0 
1 — — 


—— 
85 


$ 
Y 
4s 
4 
4 
+ 
' 13 
. 
4 
1 
» (4 
b 48% 
33 
2 
OS > . 
1 
3 #5 
1 
Je 
vs 0 
"FS 
1 
4 3 p 
: 1444 
A * 
b 1 
f * 
7 - d 
oy 
L 4 44 
©: 
[4 by 
of | 
4 | 1. 
„ 
4 1 
1 
7 I. 
a7 *. 
ie. 
1 
85 
2 1 
4 
* F ; 
Ar 
+3 
448: 
138+ 
8 4 
ER by 
1 
1 
by II 
% . 
11 
8 
* 1 
* 10 7 4 
* bs © 
1 
1 T 
* 
1 
„ 
1 
WH © 
Et 
_—= 
F- =” 4 
. 
1 
«© 4 1 
x] - 
1 9 Y 
+ KS * 
2 . 
1 
1 
1 
IM . 
Is. 
3-28 
Þ +> i 
„ 
"3, 4 
WET 
r 
* 
* : 3 
y) 2 1 
7 2 
Z 9 4 
2 
1 * 
1 
7 "A 13 % b 
1 
. 1 * 
7 2. 4 
$Ts. : {7 
— 
$I £85 £ 
47 1 
1 3 * 
% N * > 
e 
1 * 1 
of 3 - 
I 
1 1 
115 
FILMS 
11 13 f 
13. 857 
Fa 4 * 7 
8 10 8 
1 5 
17 8 * 
Ll "3 o 
"3 4 * 
n 
4% + {3 
N W 14; q 
0 { 
1 
4 4 
0 » 
25 
be” 
YES 
ö 
Ul - 
13 $4 
* 1% 
bs | 14% 
n 
N 
: Bf» - 
— «© 
8 br 
x0 
1 
1 11 
4 Y 
Sw 
a. 8 
3 vi 
. 
1 
Kc ” 
{ 
: 0 + 
T2 +5 
f * 
k # 
* 7 


MA we. 
nn Yue 
As * 
OY INST 

own 
* n 


we 8 oe 2 . 
* 7 
* . 2 
1 4 = > - _" 4 
PIGS. no __ 8 * 
3 1 —— 
Fi rer — 
; . OS — 
2 — * 
— 2 mm re rp a, 
ont age. cafe — PII 4 & 2 
— N . 
* — = ] 


L 358 1 


9 Tumbur- Ot Entry and Oufer 


FORMERLY bote uſe to be an aftual 
entry and oufter ; now by rule of court the 
defendants confeſs leaſe, entry and oufter, and 

inſiſt on nothing but the title. 
G. L. E. 224. But the confeſſion of entry doth not extend 
0 Hill Ale to a caſe where it is neceſſary to prove an 
Per Treby. entry to make a title in the /z/or. of the plain- 
248, 3:27” tiff, for the rule is to confeſs entry of the leſſee, 
Salk. 259. and not of the /zſor; and the rule is intended 
more conveniently to try the title of the lee, 
and not with any deſign to make any part of 

bis title. Vide infra. 

Vent 3322 > And therefore where an entry is neceſſaryt to 
7 E's to take advantage of a condition broken, * or to 
condition bro- avoid a fine, there the leſſor muſt make an 


ken, 1 conceive 


the common actual entry. 


rule renders an actual entry unneceſſary. 


G. L. E. 224. Plaintiff made a title by leaſe of five 8 


cites Hil. Af, 
6s: & per Treby, ſand years ſealed and delivered at London, and 


x Sid. 223. the defendant inſiſted on the proof of entry by 
2 L. Raym. 7 50s f h 1 {; b h 'r 
; Salk. 259, virtue of that leaſe, but the court preſumed an 
entry, unleſs the contrary was ſhewn on the 
other ſide; Sed quær. for it ſeems to be in- 
cumbent on the plaintiff to prove whatever is 
neceſſary to give him a title, and the having 
a leaſe ſeems to be no preſumption that the 
party entered by force of that leaſe. | 
But qu. Iu gebend if the rule does not 
ſupply proof of entry? 
Vaugh. 196,79, A man may make a leaſe af dakes to try 
3. Latch. 62, 
Ces, a4, his title in cjectment, but if he bring an 
322- ejectment for the rehory, and gives the 
Cro. Car. 301. f h id d h 
1 Sd. 91. taking of the tithes in evi ence, this dot 


ejectment 


not maintain the declaration; it not being an 


t 2 1 


ejectment out of the reZory, for the tithe is an 


incorporeal inheritance collateral to the rectery, 
and no. parcel of it, becauſe the refory is the 
church and glebe, of which the parſon, by his 


induction is ſeiſed; and therefore the plaintiff 


muſt prove an entry into the glebe in this 


ejectment, for it continues a rectory, though 


{ 


the parſon had aliencd all his 7ithes dur ing his 
D i 

If a man makes a leaſe to begin a die datus, 
he cannot prove his entry at the day when 
the leaſe was made, for that were a diſſeiſin, 
in as much as the day itſelf is not included. 

If a man makes a general entry into part, 


this is ſufficient to veſt the whole eſtate; as if 


an anceſtor die, and the eſtate deſcend to the 
heir, the entry 1nto part 1s ſufficient to veſt the 


whole eſtate, though he doth not ſay he en- 


tered in the name of the whole, for the pre- 


ſumption of law is always in favour of. the 
poſſeſſor until the contrary can appear. 


* 


Now the anceſtor dying, the poſſeſſion is 


. caſt upon the heir, to preſerve a tenant to the 
præcipe, and ſince he is by the law reputed the 
poſſeſſor, his general act of entry without more 

ſaying, mult be taken in favour of poſſeſſion, 
as an act with intention to poſſeſs the whole; 

_ I fay this is prima facie a conſtruction of that 

act, unleſs the contrary appear, that is, unleſs 


by any words he makes it a ſpecial entry; as if 


he ſays, he enters into that acre only, for the 


act is to be interpreted according to the mind 


of the party from whom it proceeds. 5 


But where a man enters to deveſt an eſtate, 


there his entry muſt be ſpecial, for he muſt 


enter into ſome one acre, in the name of the 


whole; and this is upon the ſame reaſon, as 


the preſumption of law is ſtill in favour of 
* A a4 the 


G. L. E. 225, 
Tri. per Pais, 
390. 1 Su. 5503 
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C. L. E. 227. 


Co. _ 252. 3 


LE 
the poſſeſſor, unleſs the contrary. ſhall appear; 
for if a man, in ſuch cafe, enters gentrally 
into one acre, without ſaying in the name of 
reſt, he ſnhall not be intended to defeat any 
more than that acre on which he entered; for 
fince his adverſary is poſſeſſed of the reſt, the 
law will not intend the claim of the poſſeſſion 
any farther than the words of him that ſlate 
tuch claim. 

But this preſumption ſands andy ill the 
_ contrary appears; for if by expreſs words he 
ſhewed an intention to claim the whole, and 
ſet-up a right to it, then cannot a naked poſ- 
ſeſſion withitghd dh claim can D ap- 
pears to deſt | 

Where the ſcifin is the ſane. le one 
entry only in the name of the whole ſufficeth; 
for by the act of entry it plainly appears, that 
the party intended to defeat the whole poſſeſſion. 

If a man diſſeiſes another of one acre, 
Mr at another time of another, the party 
that hath a right, may enter into one in the 
name of the whole, for the poſſeſſion is the 
ſame, and there is Rate+ lame Person to de 
fend 1 ir 3 

But where Wey bein is different, aj thi 
entry muſt be diſtinct in both acres, and he 
cannot enter into one in the name of both; 
for let my intention be what it will, what 5 ; 
feats one man's eſtate, will never defeat ano- 
ther's ; for no man's poſſeſſion can be defeated 
by an act which doth not relate to the poſ- 
ſeſſion; and where the poſſeſſion and ſeiſin are 
diſtinct, the act which defeats another man's 
ſeiſin has no relation to mine; for I am not 
concerned to know nor defend it. 

Therefore if a man diſſeiſes another of two 
acres of land, and makes a leaſe for life of one 
acre, 
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acre, and the like lob the within the diſſeifſet 
muſt make different entries; becauſe two 


tenants for life have two diſtinct ſeiſins of their 


eſtates for lite, which _ are bock er ee 
to defend. | 2 


But it be had jor it to two 8 for years, Co. Lit. 252. 


the poſſeſſion of the tenants for years is the 
poſſeſſion of the diſſeiſor, and they are only 
looked upon as his bailiffs to keep poſſeſſion 
for him, and upon him reſts the defence of the 


intire poſſeſſion; and therefore the law reckons 


one entry in the name of them both, to be 
ſufficient, becauſe the poſſeſſion and ſeiſin of 


ny rec is united in the an 


to defeat — ipodtefſion 6 i 4Mzifor, for a 
man's intention is to be regarded, and that 


gives the ſignification and value to the action, 
and without an intent appearing to defeat the 


poſſeſſion, this is as no entry at all. 
If. there be a diſſeiſin of two acres in two d. I. E. 228. 
different counties, at the ſame time, there 
muſt be diſtinct entries; for the folemnity of 
entry is required for the ſake of the country, 8 
that it may be known in whom the poſſeſſion 


18; beſides, as all counties met in diſtinct 6 


bodies in their proper county courts, where 
the eſtate was in different counties, the en- 
tries for their notice was ordained co de ſe- 


veral. 


It a thing begin Mien folemnity, it may Co. Lit. 214, 
be defeated without entry, for it requires no 215. K 
more notoriety to defeat the poſſeſſion, than n 
it did to begin it; and therefore if a leaſe for 
years, upon non- payment of rent were to be 


void, the eſtate is in the leſſor without any 0 
N „ becauſe it began without any ſolemnm 


nity; 
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[ 362 J 
nity; but if a leaſe for life, upon non- pay- 


ment of rent, were to be void, yet it cannot 
be avoided without entry, becauſe. it began 


with /zvery ; but if the condition of a leaſe for 


| years were, that upon non-payment of rent, 

O. I. E. ag. the leſſor ſhould re-enter, there, by the expreſs 
words of the contract, there muſt be an entry, 

This was formerly ſo, but now, upon an ejell. 
ment, it is conceived that the rule confeſſi ing entry, 
ſupplies the want of adtual entry. 

Co, Lit, 252, b. If a man make ſeveral conditions annexed 
to ſeveral feoffments of two ſeveral acres of 
land, and both conditions are broken, he muſt 

make ſeveral entries into each acre, and can- 
not enter into one in the name of both; be- 
cauſe the ceremony of /ivery was diſtinct, by 


which notice was given, that poſſeſſion did 


begin in the feoffee, and the force of that 

ceremony continues *till defeated, by an act 

In alt theſe Of the fame notoriety; and the defeating of 

caſes, if eject- One ceremony quite diſtinct from the other, 
meat be brought, . . 

upon condition Can be no notice that the other is alſo de- 

broken, the rule ſtroyed and defeated, and therefore the entry 


confeſſing entr 
and 2 ; muſt be different. 


muſt ſurely be ſufficient, Vide afra. But yet the law of entries here laid down is 
very neceſſary to be known, eſpecially where a fine hath been levied, 


G.L.E. 229. If F. S. is a truſtee of a leaſe for J. NM. and 
of n is diſpoſſeſſed, and a ſtranger enters in the 
name, and by the direction of J. NM. this is 

not the entry of J. S. the truſtee, becauſe not 

made in his name, nor by the direction of him 

who had the legal eſtate; and an entry that 

defeats poſſeſſion, i is to be taken according to 

the ſtrict letter of the law, and by the common 


law J. N. had not the right of the term, but 


J. . only. 


Oates on the The preceding doctrine of entry, may upon 


14 . k. various occaſions be of uſe, but as to cjeliment 


the 


* 


I 


18 1 1 a 103. 3 Burr. 
ouſter, is ſufficient in all caſes, except in the . 


30 G. 2. 


Note, The plaintiff muſt not lay his demiſe tra. 1086. 
Though the defendant confeſs leaſe, entry, ; 
and ouſter, yet he may deny that he is in poſ- T. 2: C. 2. 
ſeſſion of the premiſſes for which the plaintifF cage reſerves, 

goes, and put the plaintiff- upon proving it; B· N. P. 110, 

and if he cannot, he will be non-ſuited. | 
And in caſe the landlord hath been made 164. 
defendant, inſtead of his tenants, the plaintiff 
mult prove the tenants in poſſeſſion, for the 

_ defendant does not, by entering into the rule, 

| confeſs himſelf to be landlord of any premiſles, 

but of ſuch as were in the poſſeſſion of thoſe 


ſeſſion, the plaintiff need not prove him in ff Wet, 
poſſeſſion, - becauſe if he be not, why did he 
enter into the rule. 1 PEEL 


* 


1ents, 5 VVV 


the confeſſion (by the rule) of leaſe, entry and 66. 3. B. x. p. 


caſe of a fine“ with proclamations, in which Jed + 
eaſe it is neceſſary to prove an actual entry. Prichard, L. B. 
7 | | | B. N. P. 103. 


antecedent to his entry. | v. 4 Ann, e. 16. 


mith & Mann, 


Wilſ. 220. on a 


tenants. However, it has been ſaid, that if Pry runs 5 
there be but one defendant as tenant in poſ- zo. G. 2. K. B. 
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. L. E. 230. 
Tri. per Pais, 
386. 


G, L. E. 230. 
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G. L. E. 237. 


Tri. per Pais, 


387. 
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Title. 


E ſhall not here ſpeak of all 8 0 contro- 
verſies relating to title, for that were an 
endleſs work, and would draw in all the doc- 


trine of tenure under this head; but ſhall 


here only mention the leſſer particularities « of 
n 
If a man iſſues an . and brings an 


ejectment to try his title, he muſt ſhew his 
elegit filed, for that remedy is founded on the 


choice of the lands, rather than on the body 
of the debtor, and therefore his choice muſt 
appear of record, ſince from that choice he 


. derives this ſort - execution, 


If leſſee after the commencement. of his 


leaſe make a leaſe to another, or aſſign it over, 
the ſecond leſſee muſt prove the poſſeſſion, of 
the firſt leſſee, otherwiſe he will fail in his 


iſſue, for without poſſeſſion the firſt leaſe was 
a choſe in action, not transferable over; and 
the reaſon why the rule that a cho/e in action 


ſhould not be transferable, was to avoid the 
danger of maintenance of great lords, and it 


was therefore a very politic law, whilſt tenures 
continued in a. perpetual ſubordination one 
under the other, 

If the truſtee of a leaſe be leſſor in eject- 
ment, his diſclaimer in Pais will avoid the 
plaintiff's title; for no man can have right 
againſt his own diſclaiming of right, and the 
only remedy that ceſtui que truſt hath. is, by 


bill in equity to puniſh the corrupt conſcience 


of the party, who diſclaimed a right to = 
lan 


A L 365 J Wo 
4 land, when he had taken the truſt and charge 1 
. of it upon him. bl 
z In ejectment the defendant mall not give G. L. E. 231. 1 
5 in evidence a former mortgage or conveyance 12 r 1 
made by himſelf, becauſe he cannot take ad- 1 
Z vantage of one contract that he himſelf has Wl 
5 made, thereby to deſtroy another, but in Wh. 
£ this caſe the party who hath the intereſt, [1388 
5 muſt i himſelf to be made a defen- "8 
a ja 

= A parſon in ejectment, muſt prove i. 0. L. E. 231. bil 

W fron, inſtitution, and induction, his ſubſcribing Tot. 1 

2 the articles, and declaring a full and free aſſent & Co: 29. b. Ha 
; and conſent to the Common Prayer. 7 8 1 


For the plaintiff muſt make out a good 
title to himſelf, and therefore he muſt not only 
rove that the living was well filled at firſt, 
125 that it continued full 'till the time of the 
action brought; for he muſt deduce his right 
don to the time of bringing the action; and 
by the ſtatute, unleſs he ſubſcribe the articles, 5 

and declare his aſſent, the living becomes p/o 

| fato void, without any ſentence declaratory; 

o that umleſs he proves the doing of the 
thing required, he doth not prove the living 
full at the time of the action, and ſo makes no 
title at all to himſelf. 

But after ten or twenty years poſſeſſion, the 
clergy. ſhall not be put to the preciſe proof of 

_ theſe ſubſcriptions; for the long poſſeſſion is a 

preſumption, unleſs the contrary be proved; 

and all things muſt be ſuppoſed to be well 

done, unleſs called! in queſtion wi thin a reaſon- 

able time, 

But if the parſon ſhews admiſſion, juli 1 Sid. 22 1. Tri. 
tution, and induction, he need not ſhew any B. N. P. 22 
right in his patron on the ejectment; for if 
he fill the church, he hath a title to the * 
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B. N. P. 105, 


Hob, 72, 166,” 


LI 
and the revenues againſt all men; and the 
right of the patron muſt be contended with 
the patron himſelf, in a quare impedit, or if 
the time be elapſed, in a:writ of right of ad- 
/ igeed HET 7h, 
But preſentation ought to be proved, and 
inſtitution would not be of itſelf ſufficient 
evidence of it, tho 


or poſſeſſion have not followed. 

If on nor guiltiy d, the leſſor of the 
plaintiff ſhew a feoffment, the defendant may 
give covin in evidence, but if on nent en 


 feoffa pas, the plaintiff ſhew a feoffinent, the 


defendant can never give covin in evidence; 


for in the firſt cafe, however the defendant 
contradicts the title of the plaintiff, as long 


as he ſhews that there was no title in the leſſor 

of the plaintiff, it ſufficeth; and if the title 
of the leſſor depends upon a feoffment, which 
the defendant ſhews to be covinous, he de- 


ſtroys his title; but when the iffue is feoffment 
or no feoffment, there the only [queſtion is, 
whether there be that contract, with all the 
ſolemnities which the law requires to a H= 
ment, and not whether it were done with a 
fraudulent intention; for where ſpecial iſſues 
are taken, no body can run into any point 


that is out of the iſſue, to which the parties 
are unprepared ; but on. the general iſſue, 


whatever tends to falſify the plaintiff*s cauſe 
of complaint, may be given in evidence. 
But a feoffment cannot be called abſolutely 
void, which is covinous, and therefore covin 


cannot be given in evidence upon the nient en 
Feofja'pas, for ſince notice is given by the 


livery, in whom the freehold is, the act of 
the livery which ſubſerves that purpoſe, can- 
| 3 : not 


gh it were recited in the 


no /eifin, by the plain words of the ſtature, to 


tiff may in oppoſition give cover in evidence; 


dence, and therefore, that is the proper time 


UE 1 
not be reputed abſolutely void; and, there- 
fore, it ſhall never be ſaid, that it is no e. 
ment, becauſe it is a ſufficient notice to direct 
the præcipe of a ſtranger. Hy 6 
But if a man erfeoffed by covin, to avoid Hob. 72. 

the debts of creditors, pleads that he was 
ſeiſed at the time of the judgment by virtue 
of a feoffment, and the creditor, that he was 
not ſeiſed at the time of the judgment, nor 
at any time afterwards, on this iſſue the covin 
may be given in evidence, for this 1s indeed 


avoid the extent of the creditors. EE 

If the heir pleads riens per deſcent, and to 0. L. E. 234, 
ſhew that there was nothing deſcended to 
him, gives in evidence a feoffnent, the plain- 
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for this is to deſtroy the effect of the feoff= 
ment, which indeed hath no effe to defend 
and cover the heir from the actions of his 
anceſtors creditors, by the deſign of the ſta- 
tute; and the creditor in this caſe cannot be 
put to plead it, becauſe he could not foreſee 
any ſuch ſecret feoffment, or know whether 
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the heir would inſiſt on it, till offered in evi- 


to encounter it with proof of the covin. 
A voluntary conveyance hath no badge of style, 46. 

fraud, unleſs the party were then in debt, or | 

in treaty for a fale of the lands; for a man 

may have reaſon to ſettle for the good of 

his wife and children, and if he hath a clear 

eſtate, and no intention to fell, the ſettle- 

ment muſt be taken to be a good one, for 

that cannot lye under a ſuſpicion, where there 

is no diſcovery made of an intent to uſe 

that ſettlement to fraudulent purpoſes, at the 

time of making it. | 
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Style, 450. 


1 888 1 


If copies of court-rolls be ſhewn to prove a 


auſtomary eſtate, the enjoyment of ſuch Hh 
mult be proved, otherwiſe. it is not er 


as if the cuſtom was to be proved 


tailing copyholds, you muſt not only prove 


B. N. P. 110. 


Wilſon and 
Witherby. 

8 Ann. in Kent, 
per Holt C. J. 
B. N. P. 110. 


from the. rolls, that there were ſuch 1ntails, 
but alſa an enjoyment under them accord- 


ingly, for the rolls only ſhew that ſuch an 
eſtate was limited, and that the. entailing of 
copybolds was endeavoured at, bur this doth 
not prove an uſage, unleſs the, parties con- 
tinued an undiſturbed poſſeſſion under it; 
for the words of limitation to a man and ty 
the heirs of his body, make a fee- ſimple 
conditional at common law, and therefore 
from the words of the roll, without proof of 
the uſage, you cannot collect chat there was a 
cuſtom of entailing. 

If the defendant prove a title out of the 


leſſor of the plaintiff, it is ſufficient, though 


he have no title binnſelf; but he ought to 
prove a ſubſiſting title out off the leflor ; for 
producing an ancient leaſe for 1000 years will 
not be ſufficient, unleſs he likewiſe prove 
Poſſeſſion under ſuch leaſe within twenty 


years. 


So if the defendant produce a mortgage 
deed, where the intereſt hath not been paid, 
and che mortgagee never entered, it will not 
be ſufficient to defeat the leſſor, who claims 
under the mortgager, becauſe it. will be pre- 
ſumed that the money was paid at the day, 
and conſequently that it is no ſubſiſting title; 
but if the defendant prove intereſt paid upon 
ſuch mortgage after the time of redemption, 
and within twenty Years, it will be ſufficient to 


nonſuit the plaintiff. | 
U poi 


to 


ple 
ore 
of 
8 4 


the 
ugh 
t to 
for 


will 


rave. 


Enty 


gage 
)aid, 
not 
aims 
pre- 
day, 
title; 
upon 
ion, 
nt to 


5 pov 


ENS 2 3 
8 . 24 OW Fe ng OS EAR eee IR A LS Se / OT 7 
5 4 , <> nts W o E ˙ ST og th EN: 
l i ESO Ig dl Fo I a I OD nt Ce AL EY es | 
.. d PEA RM 1-7 . 25 
2 - * * 0 x 4 


f 369 } 


pon the argument of che caſe of Lade, B. N. P. 210, 
5 v. Holford & al. Eaſt. 3 G. 3. B. R. 
ord Mansfeld declared that he and many of 
the Judges : had reſolved neyer to ſuffer a 
plaintiff in ezectment to be nonſuited by a 
term ſtanding out in his own truſtee, or a 
fatisfied term ſet up by a mortgagor againſt 


'2 mortgagee, but direct the j Jury © preſume j it 


ſurrendered, 
be defendant P ro duced a mortgage for Farmer ex dm, 
years by deed: from the 2 8 anceſtor, Earle v. Rogers 


& al. T. 1755. 
upon which was an indorſement in hæc verba, C. B. 


by Received of Mr. M. O. 500 J. on the © RIM 
« within recited mortgage, and. all intereſt 
«* due to this day; and 1 do hereby releaſe 
tc to the ſaid M. O. and diſcharge Ro mort- 
ec aged | premiſſes from the ſaid term of 
© 509 years.” On a caſe reſerycd the court 


hell, 1. That theſe words amounted to a 


ſurrender of the term. 2. That ſuch ſurren- 


der might be by note in writing by the ſta- 


tute of frauds. 3. That a note in writing Gs, A: hg 
was not A to be ſtamped. „ 
require the common receipt ſtamp under the late act 2 


But though « a ſurrender or an aſſignment of 


a term may be made by note in writing 
without ſtamps, yet if it be made by d 


under feal it muſt be ſta | 
As in this action more frequently than in B. N. P. 111. 
any other, the legitimacy of the parties comes 
in queſtion, it may be proper in this place 
to take notice, that it is the practice to ad- 


mit evidence of what the parties have been 


heard to ſay as to their being or not being 
married; and with reaſon, for tlie preſump- 
tion ariſing from their cohabitation is either 


ſtrengthened or weakened by ſuch declara- 
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Hil. 17 G. 2. 
B. N. P. 112. 


Rex v. Preſton, 
next Travaſham 
M. 33 G. 2. 

B. R. 


B. N. P. 114. 


Salk. 120. 
Pride and Earl 
of Bath. 

Co. L. 244. 


„„ 
tions, which are not to be given in evidence 
directly, but may be aſſigned by the witneſſes 


as a reaſon for their belief. | 


In May and May, which was tried in K. B. 
at bar, upon an iſſue directed out of Chan- 


cery, the preamble of an act of parliament, 
reciting that the plaintiff's father was not 


married, and to the truth of which he was 
proved to have been ſworn, was given in evi- 
dence ; yet upon proof of a conſtant cohabita- 
tion, and his owning the mother upon all other 
occaſions to be his wife, the plaintiff obtained 
a verdict. 1 8 5 
Vide as to caſes of ſettlement, and orders 
of baſtardy, B. N. P. 112, 113. As to mar- 
rige V. che Star, 26 G. 2. „ 33. 3 
This act does not take away the evidence 
of preſumption from co-habitation. But if 
the evidence be clear that the marriage was 
not celebrated according to the requiſitions 
of the act, it is totally void, and no declara- 
tory ſentence in the eccleſiaſtical court is 
neceſſary. | 5 
Note, The rule quod non eſt juſtum aliquem 
poſt mortem facere baſtardum, holds place only 
in the caſe of baſtard eigne and mulier puiſne, 
But if H. marry a woman, and that woman 
marry again, living H. the laſt marriage is 
void without any divorce, and the jury ſhall 
try the fact which proves it not a marriage. 


er 


10 
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[2.] Of Not guilty in Treſpaſs, vi et armis, 


and on the caſe. 


(i.) And Firſt, We ought to ſhew what 
evidence muſt, may, or may not 
be given on the part of the plaintiff 


(2.) Secondly, What evidence may, or may 
not be given on the part of the 
defendant. | | 


(s.) Firſt, What evidence may be given by 
the plaintiff to prove his declaration. 


JF a man declare in treſpaſs, and aſſign the 
' treſpaſs in an acre of land, thus butted and 
bounded, and give evidence of a treſpaſs in 
half that acre, it is ſufficient; for ſince a 
man proves the damage to be done within 
the bounds alledged in the declaration, he 
proves what is alledged ; in as much as the 


damages only are to be recovered on theſe 


allegations ; and here he has ſufficiently proved 
that damage which ought to be redreſſed; 
for a treſpaſs in any part of the acre, is a 
treſpaſs in the acre, and ſo anſwers the de- 
claration. p Fs 
N. B. In treſpaſs it is not cuſtomary in the 
declaration to ſtate abuttals : it may be done in 
a new aſſignment, F the defendant by his plea 
renders it neceſſary. 

But if a man declare in ejectment for an 
acre thus bounded “, and proves title to but 
half, this is not ſufficient, unleſs he diſtinguiſh 
the premiſes, nor can any execution be had 
by delivery of poſſeſſion of part, unleſs that 

es B b 2 part 


Cro. Jac. 183. 
184. f 
Velv. 114. 
Noy. 12 5, 

1 Brownl, 210. 


Cro. Jac. 183, 
184. 

Yelv. 114. 

* In ejectment 
there is not any 
occaſion for 
abuttals. 
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1 2 7} 
part be aſcertained, for one part of an acre 
may be much better and more fruitful than 
the other. | 

Cro. Jac. 184. 
one brings an action without the other, the 
defendant cannot take advantage of this 
upon the general iſſue, but he ought to plead 
it in abatement ; for when the plamtiff proves 
that he had the poſſeſſion of the ſoil, and 
that there was a violation of that poſſeſſion 
by the treſpaſs of the defendant, he proves 
his declaration, for the manner of having or 
poſſeſſing is not called in queſtion in this 
action; whether he had it with another or by 
himſelf alone, it 1s ſtill clauſum ejus, and if 
violated by the defendant, the plaintiff is to 
be redreſſed, and it is not incumbent on him 
to prove any more than what he has alledg- 
a ed, that the cloſe or field was his own, and 
that a treſpaſs was there committed by the 
defendant ; and this is not like the caſe in 
ejectment, where a man declares of a folk 
demiſe, and gives in evidence the demiſe of 
tenants in common, for there the plaintifi 
doth not prove the title that he hath alledged 
in his declaration, and fo fails in his evi- 
dence ; but where one tenant in common 
brings treſpaſs, he doth not bring his writ in 
the manner the law requires ; for ſince each 
have an undivided property in groſs, both 
ſhould have brought their action of treſpaſs 
for the damage to it; and if the writ be not 
brought in the manner the law requires, the 
defendant may plead it in abatement. 
But if there be two tenants in common, 
and one brings an action againſt the other, 


G. L. E. 237. 
Tri, per Pais, 
409. 

2 Str. 820. 


3 Leon. $3, 94. 


he may take advantage of it upon the gene- 


ral iſſue; as in treſpals, and not guilty plead- 
cd, 


If there be two tenants in common, and 
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ed, the defendant gives in evidence that 
Bromley was ſeiſed in fee, and let the premiſes 
to the plaintiff, and one A. who aſſigned the 
ſame to B. by whoſe command the defendant 
entered; and this was allowed to be good evi- 
dence for the defendant on the general iſſue, 
as this difproves the fact alledged in the de- 
claration ; for hereby it appears he did not 
violate the property of the plaintiff, he did 
not enter into a cloſe that was his alone, but 
into his own clofe, or the cloſe of another, 
by his command. | | | 
In treſpaſs for taking down a pew, evi- C. L. E. 238. 
dence that the pew was faſtened to the pillar 3. 
of the church with a chain; this is not good 
evidence to prove the declaration; otherwiſe 
it is, if it had been fixed to the pillar by a 
nail; as in the one caſe it is not fixed to the 
freehold, but in the other it is; for whatſo- 
ever is fixed to a church or houſe, is reckoned 
part of the church or houſe in which it is 
flxed; for the church is an houſe that con- 
fiſts in its frame and building of ſeveral 
diſtinct materials fixed one in another; what- 
ever therefore is fixed to the houſe or church, 
is a part of it; but if it be fixed to another 
thing that is fixed to the houſe or church, 
it may then belong to another, for not 
being immediately fixed to the frame of the 
_ or houſe, it cannot be reckoned part 
of it. 
If a man recover in an erroneous judg- 13 Co.21, 22, 
ment, and treſpaſs be committed by a ſtranger 
on the land, and after the judgment is re- 
verſed by error, yet in treſpaſs brought by 
the recoveror, he ſhall pive this whole mat- 
ter in evidence, and maintain his declaration; 
tar though the writ of error deſtroys the 
a MM judgment 
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G. L. E. 239, 
Clayton 32. 
Tri. per Pais, 


1 


G. L. E 239. 
Clayton 33. 
* per Pais, 


job. 


2 Sid. 225. 
1 Keb. 787. 


Gro. Jac, 534. 
. 


L 374 ] 
judgment between the parties by relation aud 


fiction of law to advance the right, yet that 


fiction of law ſhall not be ſet. up to en- 
courage wrong, and diſcharge the treſpaſſer, 
for the whole profits are recovered by the 
plaintiff in the writ of error againſt the party 
that recovered in the judgment, and there- 
fore it is fit that he ſhould puniſh all treſ 
paſſes, and not pay for chat which he never 
received. 

Upon treſpaſs brought againſt A. evidence 
was given that the hogs which committed 
the treſpaſs were the property of B. and kept 
in the defendant's yard, (adjoining to the 
land of the plaintiff) * by the ſervant of 
B. and yet it was allowed that this evi- 
dence did maintain che declaration againſ 


A. 4 34a » * I > 


So in welpe 0 4 ene given 
of agiſtment of the beaſts (that treſpaſſed) 
taken into the land of A. and allowed to main- 
tain the declaration againſt A. 

For A. in theſe caſes had a Geeta pro- 
perty in the beaſts, and it is by reaſon of 


that 3 1 the treſpaſs is committed, and 


therefore he is juſtly anſwerable for it; for 


had not the beaſts been taken into the defen- 


dant's ground, they had never broken into 
the land adjoining. 

In treſpaſs Quare clauſum & en fregit 
S alia enormia ei intulit, upon the evidence 
it appeared that an injury was offered to the 
plaintiff's daughter, and it was allowed that 
any matter that aroſe e furpi cauſa might 
be given in evidence upon the general de- 


claration of alia enormia ei intulit; but any 


other matter that doth not ariſe ex turpi cauſa 
Fould not be given in evidence on the ge. 
4 ; neral 
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but all ſuch thin ngs muſt be more properly - 


defendant might plead ſon affault, prove it, and 


under the general I ue. 


he could not prove that the mill was in the in general unne- 


diſtinguiſhed and deſcribed in the declara- 


ſervices there is no manor, and without at- 


E ins 3 


neral declaration of alia enormia ei intulit, 
but it ought to have been expreſsly ſet forth 
in the declaration, or elſe nothing could be 
given in evidence thereunto relating; for it 
doth not ſeem to agree with modeſty to ex- 
preſs the manner of any indecent commerce, 


hid under general words, and therefore may 
be fitly given in evidence on the alia enormia 
ei intulit. Sed qu. as to the TY to the 
plaintiff 's daughter? 


If the injury be not expreſsly ſet forth, 
bow gan the defeudant be prepared for his 
defence at the trial? Suppoſe an aſſault, the 


be intitled to a veraitt, _ which he could not 


If a man declare of IP BA in a certain G. L. E. 240, 


cloſe abuttant ſuper quoddam molendin e per Pais, 


zenura J. F. if the plaintiff do not prove his Gould 1245 
abuttals, he fails; and, in this caſe, becauſe 3 bas ... 


ceſſary in treſ- 
paſs, unleſs the 
ere, is, by 
the defendant's 
cloſe plea, driven to a 
new aſſignment. 


Plaintiff 
tion, and ſo it did not appear that there en 


was any treſpaſs in the cloſe deſcribed. 

If in ejectment the plaintiff declares for + 0 
a manor, he mult, proye the attornment of 18 Fs 293. 
the tenants; for a manor conſiſts partly in 1 Sk. 90, 34. 


demeſnes, and partly in ſervices; without 


tenure of J. S. the jury being at bar was 
diſcharged #; for he failed in his proof, be- 
cauſe he did not prove it to be the 


torament there 1s no ſervice. 
In treſpaſs upon the caſe againſt the de- Style 335. 

fendant, for digging an hole in a way, where- 

by the plaintiff's horſe fell in, to his damage, 
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Co. Lit. 283. a. 
Cxro. Car. 228, 
514. 

1 Sid. 308. 
Tri. per Pais, 
394 


wherein the writ was returnable, and ef 


G. L. E. 241. 


eites Sheliur and 


Standiſn, per 
Holt. 


„ 


Se. if he doth not prove the way, and that 


the defendant dug the hole, he fails in the 
proof of his deelatation. 

If treſpaſs were done the 4th of May, and 
the plaintiff alledges the ſame to be done 
the 5th of May, or the iſt of May, when no 
tteſpaſs was done, yet if upon the evidence 
it appears that the treſpaſs was dene before 
the action brought, it ſufflceth; for the time 
of the injury is no more a material part of 
any injury, than it i- of à contract; and 
therefore whether there is an injury done, 


or not, is the queſtion; and not when it is 


done; but if there was no injury done at the 
time of the action brovght, then the plain- 
tiff had not any cauſe 6f complaint, and 6 
the action at the time it was brought, was 
wholly groundleſs. = | 

In action in B. R. tried in Kent a few 
years ſince, at the ſuit of the proprietors of 
the Graveſend Ferry, againſt a waterman 
for infringing their right; it was objected 
that the plaintiffs had not ſhewn any cauſe 
of action before ſuing forth their writ, 
though they proved ſeveral facts between 
that time, and the firſt day of the term 


which term the plaintiffs bill was. Black- 
tone, FJ. ſuffered plaintiffs to take a verdict, 
but reſerved the point for the conſideration 
of B. R. And upon argument, the court 
was of opinion the plaintiffs were intitled to 
recover. In B. R. the bill is ſuppoſed, for 
ſuch purpoſes, to be the commencement of 
the action. | 

If a man be ſaid to aſſume the 4th of 
May, and proof be that he was then m_ 
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Co. Lit. 283. a. 
Cro. Car. 228, 


514. 

1 Sid. 308. 
Tri. per Pais, 
3947 


1 

Sc. if he doth not prove the way, and that 
the defendant dug the hole, he fails in the 
proof of his declaration. a es 

If treſpaſs were done the 4th of May, and 
the plaintiff alledges the ſarhe_ to be done 
the 5th of May, or the iſt of May, when no 
tteſpaſs was done, yet if upon the evidence 
it appears that the treſpaſs was dene before 
the action brought, it ſuffceth; for the time 
of the injury is no mòôre a material part of 
any injury, than it is of à contract; and 
therefore whether there is an injury done, 
or not, is the queſtion; and not when it i; 
done; but if there was no injury done at the 
time of the action brovght; then the plain- 


tiff had not any cauſe 6f complaint, and ſo 
the action at the time it was brought, was 


wholly groundleſs. | REF. 

In action in B. R. tried in Kent a few 
years ſince, at the ſuit of the proprietors of 
the Graveſend Ferry, againſt a waterman 
for infringing their right; it was objected 
that the plaintiffs had not ſhewn any caule 


of action before ſuing forth their writ, 


though they proved ſeveral facts between 
that time, and the firſt day of the term 


wherein the writ was returnable, and of 


which term the plaintiffs bill was. Black- 


tone, FJ. ſuffered plaintiffs to take a verdict, 


but reſerved the point for the conſideration 


of B. R. And upon argument, the court 


G. L. E. 241. 
eites Sheliur and 
Standiſh, per 
Holt. 


was of opinion the plaintiffs were intitled to 
recover. In B. R. the bill is ſuppoſed, for 


ſuch purpoſes, to be the commencement of 


the action. | | 

If a man be ſaid to aſſume the 4th of 
May, and proof be that he was then on 
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620 gecondh, What Evidence upon Not 
Guilty, may or may not be given on the 
part of the Defendant, 


The defendant may prevail in this iſſue, 


. £7 RST, by making title to the land, for 
then he falſifies the declaration, becauſe 
he proves that he did not enter into the 
plaintiff's cloſe, but into his own; and con- 
ſequently that diſproyes the plaintiff's decla- 

ration. 
$ Cort Secondly, by making title to the profits 
of the land when he hath not a title to the 


land itſelf, as this alſo falſifies the declara- 


tion; for ſuppoſing treſpaſs for treading down 
the plaintiff” s corn, defendant diſproves the 
- allegation, and ſhews that he did not fo do, 
but entered to take his own, and if the de- 
fendant proves the corn to be his own, the 


taking of it is not a treſpaſs to the plaintiff, 


and ſo the defendant hath diſproved the fact 


8. L. Z. 232, 3. Jaid in the declaration; now the general rule 


is, that where a man hath an uncertain in- 
tereſt, and ſows the land, and his eſtate 
determines, yet he hath a title to the corn 
that he hath ſown on the land, though the 
property of the land is altered. 

This is true in ſome inſtances, but not in 
others, for it 1 general depends on the nature 
of his title. Poſt. 

Le. And . upon. theſe three reaſons. 
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(.) Firſt, Becauſe it is a public benefit o. L. K. 245» 
that the lands ſhould be ſown and cultivated, © © 
and all things that tend to plenty, and in- 
creaſe ought to have the greateſt ſecurity 
that the law can give; therefore it 1s fit that 
a property in the corn ſhould be ſuppoſed 

diſtinèt from that of the ſoil, and that this 
property ſhould be at the entire diſpoſal of 
the owner, diſtinct and ſeparate from the 
land, that all poſſible encouragement may be 
given to tillage, and that no man may decline 
cultivation, under a fear that the profits 

ſhould be taken by another perſon. 

( 2.) Secondly, When a perſon hath ſown, 1474, 
he hath gained a ſpecial property in the corn 
by his labour and induſtry *, and therefore, * Suppofing 33 
though his property in the ſoil changes, yet nay ey 
the property of his labour remains; and this poſſeſlion, and 
ariſes from the natural conſideration of pro- right to expe 
perty, which was at firſt derived from la- 2 
bour; for a man's own actions are moſt pro- until he hath 

perly his own, and from thence all ownerſhip 7224 Bis crop, 
begins; for the yalue of the ſoil doth not 

ariſe more from the natural product, than 
from the labour and induſtry that men em- 
ploy in cultivation; which will very plainly 
appear, by conſidering the difference between 
land in England, and land in the Weſt- 
JJ... 8 
Beſides, if over and above the natural pro- 
duct of a cultivated ſoil, corn ſtill adds a 
further value to the land, ſo that the value 
of land producing corn exceeds the value of 
a natural product from another cultivated ſoil, 
as much as that doth the product of a waſte 
and barren-ſoil, it follows that there ought 
to be another property in the corn, diſtinct 
E ; . ©. from 


9 


* e * 1 > 
4 * D — 2 — — _—_—_— 9 0 ZE. 05 gy 
XZ L 4 FIR . er — — N rl — IO" N E hs Cato 8 
r — DDr . EM — : . — 
— r I INS SITE 2 2 — B 
— Mp Fo ING n > — — 2 2 — w 2 b * * 3 
— — - wor be pr To — 7 4%, = , * + 4 * v 1 4 * 4 + ties 4 © 
i. as — An * 3 rr uf - Y Thee ET ES — - = > "> 4 : . — 
— 2.8 _ 4 . bo II on” — won 8 7 * r . 3 „ IOEY 
9 — PIT) — 5 . M „ 2222 b l > Bo. EET Tre 
1 == — K - n — 5 4 > — . 5 - - 170 4 — . Pn — — — o * £ N — = 
R * 4 6 DD — — — 2 2 OS — — — * 


. Sr 


* 
Wi 
1 
J wet f 

14 

5 
; { 45 

is 
* HEY 
* 4 
fl P 

15118 
711 * 


— I . — 2 _ — 
——_ "2 - — 0 - - 
= 2 uy = = note 5 = nes 2 Y 2 Fenty $: 
_ 


—2 28— — TREE 
—ͤ———— 4 — ed 


— — os = = — — — . 
—— — — - — — ; — — — — — — — — — — 
7 £46 ge 8 — 7 wot = "is TS — of 2 Wenn em e — * y is — — — — — — — — — — — 
2 . tt — 3 2 a . * — 2 * — Ce ns Laws — 5 - — 
3 * — — — s — — 5 — — — ——— —ᷣ— — ——— - — — — * — — _— 5 * 2 7 * — 
— * — . e ow 2 — 3 — — . hn EINE: = 2 > 
— 5 Senn hy - In —4 py tn 3 — nd retreat ct — — — =— — — . — — —— — - — — 2 4 — —— = - — 8 
1 — 4 _ — — 
— - <6 — - * 2 a wy nn = = a — . „ rr ——— Re DEIINN 88 54S 7 5 * 
8 —— 4 + — 2 — © — - * 


— 
— —— — 


wy 
— ͤ— 


7 
: 
| 
i 
7 
4 


—ͤ—Ü—ꝓ——— ũ ͥ ́ 5. SO FER EL} O06 U— — 


——————— — 
v —— 


* — . — wä —————————————— — 
— > SEES — 


G. L. E. #44. 


L 380 ] 


from that of the land, in as FI" as there 


is a labour employed in the acquiring and 
ſowing the corn, - diſtinct from the labour 
whereby the land was ar firſt acquired and 
occupied ; there is alſo an expenditure of 
money in fowing the corn, diſtinct from that 
whetewith land was purchaſed; for which 
reaſon the law, in following nature, doth 


create a diſtinct property in the corn, different | 


from the ſoil. 

(3.) Thirdly, There is a property in corn, 
diſtin& from the ſoil, before the corn is com- 
mitted to the earth, and that Property is 
not loft by ſowing it in a man's own foil; 
for I cannot loſe the property of what is my 
own, by putting it in a place which is my 


hs own, alſo; but if I ſow my corn in another 


man's ſoil, it ceaſes to be mine, in as much 
as I ſet it in the place of the natural 3 
of his ſoil, and therefore it muſt belong to 

the owner, as the natural product of the ſoil 


N did; and were it otherwiſe, men would break 


in upon the lands of others, and ſow them, 
and deprive the proprietors of the diſpoſal 
of their own eſtates, whereby the aggreſſors 
would raife a property to themſelves, from 


the eſtates of others, and put the owners to 


the trouble of - controverting their rights; 
every man expects a yearly return of the 
corn or other grain which he ſows, in his 
own land; it is reckoned part of his per- 
fonal eſtate, as the corn or grain itfelf was, 
before it was ſown. But otherwiſe of timber 


trees planted, for they muſt be ſuppoſed to 


be annexed to the ſoil, ſince they were 
planted with the proſpect that they could 


not be of uſe till many years elapſed after. 


(4. Of 


67 ͤ ͤ 7g 


if <g83 7] 


(d.) Of the general 1ſue in various Caſes 
mot before or afterwards particularly no- 
ticed, | | | 
In a ſuit for criminal converſation, - that are 2 
is the giſt of the action, and not the aflault G. 2. 
alledged in the declaration, which is merely ö N. F. 28. 
matter of form, therefore the proper plea, 
under the ſtatute of limitations, is, not guilty, 
within ix years. | . 
In an action for a malicious proſecution, 
or for an injury ariſing from folly or negli- 
gence, as againſt the drivers of carriages, 
owners or navigators of veſſels, perſons em- 
ployed to perform works ſkilfully, ſervants 
employed in like manner, for miſbehaviour 
of any one in his office, truſt, or duty, for 
deceit, and actions for conſequential damages, 
not guilty, doth in general put the whole 
matter in iſſue, and under ſuch plea, a de- 
fendant may give the whole merits of his 
caſe in evidence. So in many caſes upon 
penal actions, as the breach of a ſtatute in- 
cludes ſome degree of guilt. | | 
In replevin, the general iſſue is non cept, 2 Vent. 243. 
upon which property cannot be given in evi- 
dence, for that ought to be pleaded. 
In an action for ſlander, ot guilty only 
denies the ſpeaking of the words. 7 
In detinue non detinet, is the general iſſue, C. Lit. 25. 
upon this plea the defendant may give in evi- . 
dence a gift from the plaintiff, for that proves 
he does not detain the plaintiff's goods; but he 
cannot give in evidence that the goods were 


delivered as a pledge, &c. as he might in 
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In covenant, the general iſſue is non e 
factum, but that merely denies the deed to 
be the defendant's, and he cannot, under this 
plea, give any merits in evidence. 
To penal actions upon ſtatutes, the com- 
mon plea, by way of general iſfue, 18 nil 
debet. 37 it 
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. (e.) Examples by way of Nluſtration, with 


various Caſes relative to ſeveral ſpecies of 
_ Treſpaſs vi et armis, and on the Cale. 


F tenant for life ſows the land, and dies, * 55. 
4 his executors ſhall have the corn, and they } * 1 
may take it from off the ground of him in 727. 
remainder; and if treſpaſs be brought, this 1s 
good evidence to diſcharge the defendant on 
not guilty. | 

So it is if tenant at will ſows the land, N 
and the leſſor determine his will. N TR 

But if tenant at will determine the demiſe 

by any act of his own, he ſhall not have 
the corn ſown; for when he determines his 
will, the intereſt is in another, and therefore 
he can no more reap the increaſe of his corn, 
than if he had ſowed in another man's ground, 


the corn growing in the mean time hinder- 


ing the owner from all natural increaſe, and r Rol. Ab. 727. 


therefore to determine the will 1s to relinquiſh 


the corn, for to leave the land is to leave the 
profits of it. 


So if feme copyholder have land durante 1 Rol. Ab. 726. 
viduitate, and marry, the huſband ſhall not & Se aa 
have the corn, but the lord; becauſe ſhe Moor 394. 
has determined the eſtate by her own will. 

But if the eſtate be determined by a com- nr. 
pulſory, and not by a voluntary act, there 5 Go. 1185 
the property of the corn doth not alter and G. 189. 
go to him that hath intereſt in the land, 
for the law is, (and ought to be) ſo tender 
of every man's property, that he ſhall not 


be ſuppoſed to have parted with it, without 
| a plain 
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5 Co. 116. 
Goldſ. 8 
Moor. 394. 

I ts Ab. 726. 


5 Co. 116. 


; | Goulſb, 190. 


5 Co. 1 "; | 
Goulſ. 189. 
1 Rol. Ab. 726. 


5 Co. 116. 


Goulſ. 189. 
Cro. El. 469. 
1 Rol. Ab. 726. 


Goul, 189. 
1 Ni. Ab. 727. 
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a plain voluntary act of his own, and con- 
ſequently, the perſon who had the Property 
in the corn, ſhall not be ſaid to quit it, 
unleſs he doth ſome voluntary act whereby 
he determines his own eſtate in che lands, and 
thereby parts with them. 

Therefore if a leaſe be made to baron and 

feme during the coverture, and they be di- 
vorced cauſa præcontradi, yet ſhall the baron 
have the corn ſown, becauſe the marriage is 
determined by compulſion, _ 
So jf tenant at will be outlawed, here the 
will is determined, becauſe he hath forfeited 
all contracts; but this being by compulſion, 
the property of the corn. doth not go to the 
leſſor, but to the King, to whom all his chat. 
tels are forfeited. 

But if a leaſe be made till the tenant 
commit waſte, and the tenant doth waſte, 
he ſhall not afterwards have the .corn ſown, 
for in this cafe he determines his leaſe by a 
voluntary act of his own. _ 

If a man makes a leaſe at 2/1, and the 
leſſor be aullated, whereby the will is deter- 
mined, yet the leſſer ſhall have che corn ſown, 
and not the King; for here was not any a& 
of the leſſee to — 2 che will, or to alter 
the property. 

If tenant for Life, or at 2vill, forfeit or 
> a condition, they ſhall not have the com 


ſown, for this is a voluntary act within their 


own power. 

But if a woman who hath an eſtate during 
ker widowbood, makes a leaſe for years, an 
the leſſee ſow the land, and then the woman 
marries, yet ſhall the leſſee have the corn, 
for the act of the leſſor, after the leaſe, made, 
Cannot alter the property of the leflee, for 2 

man's 
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man's property once lawfully veſted in him, 


cannot be deveſted out of him by the act of 


another. Vide 5 Co. 116. Oland's cale, contra; 
for although his eftate is determined by the att 
of a ftranger, yet he ſhall not be in a better 
condition than his leſſor was : and this ſeems to 
be law. 

It ſeems alfo at common law, that if fenant 2 Inſt. 89. 
in dower die, her executors ſhould have the 
corn, for the ſtatute of Merton, which gives 20 f. 4. c. a. 
the power to deviſe it, was only made in af- 
firmance of the common law, 

Tf a man dies, leaving iſſue a daughter, his G. L. E. 248. 
wife being privement enſeint of a ſon, and the 
daughter enters and ſows the land, and then a 
ton is born, ſhe ſhall have the corn. 
If the huſband ſows the land of his wife, Co. Lit. 55. 
and the wife dies, he ſhall have the profits. 

Two joint-tenants, one of them dies, the G. L. E. 243. 
corn ſown goes to the ſurvivor, and the 
moiety ſhall not go to the executors of the 
deceaſed; for they are ſuppoſed to carry on 
the cultivation of the ſoil by a joint ſtock, 


and in all joint ſtocks, except merchants, there 


is a furvivorſhip. 


the huſband ſows the land and dies, the corn c &=r-& V, 

ſhall go to the executor of the huſband ; Ct. 

for this land is not cultivated by a joint 

ſtock, but is wholly the corn of the huſband, 

which property ſeems nor to be intirely loſt 

by committing it to their joint poſſeſſion, no 

more than if it had been ſown in the land cf 

wite only. = 
If a woman ſeiſed in fee or for life ſows Rol. Ab. 727. 

the land, and then takes a huſband, and he 

dies before the ſeverance, the wife ſhall have 


the profits, and not the executors of the huſ- 


Vol. I. Ee band; 


If huſband and wife are joint-tenants, and Rol. Ab. 727. 
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$4 band; for the corn committed to the ground g 
1 3s a chatte! real, that is annexed and belong. c 
[17 ing to the freehold, and nota chattel perſonal, f 
103 annexed to and transferred, and therefore 0 
111 without the huſband's diſpoſition of it during a 
| 5:4 his life, it belongs to the wife and not to the | 
* huſband. " 
iN Bratt: 996. If baron ſows the = and tis. before 0! 
14: Rol. Ab. 727- ſeverance, the wife ſhall have the third part tc 
= of the land ſo ſown for her dower ; for if 2 th 
11 4 man hath all corn land, ſhe ſhall not wait 0) 
1 for her ſubſiſtence for a whole year *till the 
#34 corn be removed, and for this reaſon it was ſti 
WH - doubted at common law, if the widow owed th 
11 the land whereof ſhe was endowed, whether to 
4 her executors or the heir ſhould have the corn th 
1 ſo wn. ac 
Wa 1 Rol, Ab, 727. If a man ſeiſed of a copyhold in Nee; ſows Hi 
SR the lands, and ſurrenders them to the ule of 
10 his wife, and dies before the ſeverance, it it 
1. ſeems that the wife ſhall have the corn, and ha 
Ci not the executors of the huſband ; for this is of 
116 a diſpoſition of the corn, that being appur- the 
1 tenant to the land; and ſince the huſband in 
Al hath diſpoſed of it during his life, it cannot the 
1 | go to his executors. = tha 
' RA Co. Lit. 65. If tenant by fratute merchant fows the 7 
4 1 Rol. Ab. 727- ground, and after is ſatisfied by ſome caſual for 
4 profit, yet he ſhall have the corn. is 
4 Hob. 132. If a man ſows his ground, and dies before the 
4 ſeverance, the corn goes to the executor, and 22 
4 not to the heir. for 
4 Hob. 132. lf A. ſeiſed in fee of land, ſows it, and _ feiſo 
14 Rol. Ab. 727. then conveys to B. for life, the remainder rem 
#4 to C. for life, and B. dies before the corn s the 
i | | reaped, C. ſhall have it, and not the execu- WW wie 
13 tors of B. for B. had not the property of him 


thus corn from his own charge and induſtry, i . Was 
I but 
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L 387 1 
but merely by the donation of A. the corn 
appertaining to the land that was given, and 
for the ſame reaſon, and by force of the ſame 
donation that B. had the corn, C. is to have it 
after the death of B. 
But why doth the corn paſs to the donee, objegion. 
as appertaining to the ſoil, when the property 
of the ſoil alters; and yet ſhall not deſcend 
to the Heir as appertaining to the ſoil, when 
the property of the ſoil remains in the firſt 
owner ? | | 
Every man's donation being taken moſt Anſwer. 
ſtrongly. againſt himſelf, ſhall paſs not only 
the land itſelf, but the chattels that belong 
to the land ; but no chattels can deſcend to 
the heir, they. go. to the executor ; why this is 
accounted a chattel we have ſhewn already. qu. As to heit 
Vide ante, Acc. & Con. | . 
A. ſeiſed in fee ſows the land, and deviſes winch. 51. 
it to B. for life, remgjnder to C. B. ſhall 
have the corn ſown, and not the executors 
of A.; for B. the deviſee, in relation to 
the chattels belonging to the land, is put 
in the place of the executors by the words of 
the will, but if B. dies before ſeverance C. 
ſhall have it. | | 
Tenant tor life, remainder in fee, tenant ; Co. 8. 
for life lets the land for years, Jefjee for years e ber Pais, 
is ouſted, and zenant for life diſſeiſed, and Gold. 143. 
the diſſeiſor lets the land for years, and the Sing ff“ 
leſſee of the diſſeiſor ſows it, and the tenant 
tor life dies, the tenant for years of the di/- 
ſeiſor ſhall have that crop ſown, and not the 
remainder man ; for the tenant for years of 
the diſſeiſor hath right to the profits of that 
which he hath ſown, againſt any perſon but 
him who had right to the land itſelf, and that 
Was the leſſee of tenant for life, and he ſhould 
8 . . recover 
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„„ 
recover againſt the leſſee of the diſſeiſor all 
the profits that he made of the lands, and 
therefore the remainder man cannot recover 
any part of it, for then the leſſee ol abe 900 
ſeiſor ſhould be doubly charge. 
If A. ſeiſed in fee ſlows land, md gives i It 
to B. for life, remainder to C. for lite, and 
they both die before ſeverance, it ſhall go 
to A. for when the force of the donation 
ceaſes, the property returns where it briggpally 
was. 

If tenant for Life 3 any gain or roots 
of annual profit, they go to his executors, 
and not to him in remainder. were ſus 
Supra. 1 

If he plants 8 they: go to the remainder 
man. Cauſa qua ſupra. 


Hob. 132. 


7 Rol. Ab. 728. 
Co. Lit. 5 5. 


G. L. E. 252. 


Co. Lit. 56. 


: Rol, Ab. 27. by trenching, or by ſowing of hay-ſeed, this 
ſhall go to him in remainder, for his execu- 
tors have no property in the natural product, 
and improvement is ann fam 

the natural product. 

But hops reared on ancient ſtocks ſhall g to 


Cro. Car. 515. 


che executor of tenant for life, and not to the 
remainder man, for the poles, the hills, and 


the dung, whereby the product is made, are 


the proper chattels of tenant. for life ; other - 


wiſe of garden roots, that cannot be taken up 


Co. Lit. 65. without digging the ſoil of the heir. 
Noy. 149. \ Whoever hath the property of abe: corn, 
Kelw. 159. b may give it in evidence on 101 guilty, or 


may maintain treſpaſs uare clauſum fregit, 

for to that purpoſe the ſoil is his w m. 
Upon not guilty in treſpaſs, the defendant 

cannot give a licenſe in evidence, for this ſup- 


e che act to ride en and em. its lau- 


Bro, General 
fue, 81. 


If he increaſes the natural * vide 


felneſs, 


an 
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fulneſs; and all ſuch matters ought firſt to be 
exhibited to the court to judge o. | 
So on not guilty the defendant cannot give co. Lit. 283 
in evidence the defect of fences, for the ſame 
reaſon . e 0 7 -H 
In treſpaſs on not guilty, the defendant 6.1. f. 253. 
gives evidence that he came into the plain- — pee Ip 
tiff's ground to glean; this ought to have 
been pleaded, for it confeſſes the act of treſ- 
paſs, and juſtifies it as an act lawful for him 
to do, and therefore it ought to be firſt ex- 
hibited to the court to judge of, whether it | 
be lawful or not; but if it had been pleaded, 
it had been a ſufficient juſtification, for by 
the cuſtom of England, the poor are allowed 
to glean after the harveſt, which cuſtom ſeems 
to be built on a part of the ei law, that 
allowed the poor to glean, and made the har- 
veſt a general time of rejoicing. Qu. a late 
4 ͤ⁰Bd STO 0 TRE, 
In 2zreſpaſs on not guilty the defendant can- G. 1, E. 5; 
not give in evidence that he came into the Tri. per Pais, 
plaintiff's cloſe to take his own + horſe, 'but 3% 95. 
this ought to have been pleaded. Upon 
ſuch a plea, that the defendant” came to take 
his own horſe, the evidence was, that the 
plaintiff, as lady of the manor, took the de- 
fendant's horſe as an eſtray, and the defendant 
took him away after he had been cried and' 
marked, without paying for his meat, and it 
was ruled, that this taking was well enough, 
and the plaintiff hath an action on the caſe 
for his meat, for the property of the harſe is 
ſtill in the defendant till the year and day are 
paſt, and when a man hath property, it is 
lawful for him to take it; for the very nature 
of property is a right to poſſeſs and uſe the 
thing which a man rightfully claims as his own. 
KC 3 In 
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5 1 
0. L. E26. In 7repoſs the defendant cannot give in 
Tri. per Pa, evidence a right to a way, but he ought to 
295. plead it, and if after pleading, he ſhews in 
evidence a right to the way by grant over 
che plaintiff's ground, from ſuch a place to 
ſuch a place, though the defendant afterwards 
purchaſes more ground, whereby he makes a 


further uſe of the way, yet it is well enough, | 


and within the grant; for 1t I anly go be- 
tween the ſame bounds or limits, I may after- 
wards paſs whereſoever I pleaſe. 
eo. Lit. 57. In zreſpaſs all the defendants muſt be prin- 
Sed qu. If I cipals, for no man can by commanding a 


cannot maintain 4 | : 60h 
treſpaſs againſt treſpaſs, give another authority to do it, there- 
9 * 5 fore no man is guilty but he that 447; but in 
the direction of felony the very commanding it is unlawful, 
5 for though the perſon commanding is not pre- 
ſent at the act, yet he is a remote cauſe of the 


felony, and ought to be puniſhed; formerly 


an intent to commit murder was conſidered as 


0. L. E. 254. murder, and the party was puniſhed as a 
murderer; afterwards the law was altered, be- 
cauſe it was not thought reaſonable that the 
party ſhould be puniſhed unleſs the act fol- 
lowed, and from thence came the notion of 
principal and acceſſary ; but in treaſon, the 
intent is ſtill treaſon, and therefore they are all 
rincipals. 45 


Afilin Pekin, In treſpaſs againſt the tenant in poſſeſſion 


M. 32 G. 2. : . 
per omnc< ju die. for 726/72 profits, either by the leſſor or nomi- 


= 1 nal plaintiff, after a recovery in ejectment, the 
© © plaintiff need not prove a title; but it is ſuffi- 
cient to produce the judgment in ejectment, 
and the writ of poſſeſſion executed, and to 
prove the value of the profits, and thereupon 
he ſhall recover from the time of the demiſe 

laid in the declaration in cqectment. 
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not do in caſe the plaintiff do not go for longer 


1 
Where the judgment was againſt the tenant Throp & Fry, 
in poſſeſſion, and the action of treſpaſs is B. N p. 8. 


brought againſt him, it ſeems ſufficient to pro- 
duce the judgment without proving the writ 


of poſſeſſion executed, becauſe by entering 


into the rule to contels. the defendant is eſtop- 


ped both as to the leſſor and leſſee, ſo that 


either may maintain treſpaſs without proving 


an actual entry; but where the judgment was 


againſt the caſual ejector, and ſo no rule en- 
ered ! into, the leſſor ſhall not maintain treſpaſs 
without an actual entry, and therefore * 
to prove the writ of poſſeſſion executed. 
In caſe the plaintiff can prove his title Nd 


accrued before the time of the demiſe, and 2 per owns 
„J. H. 46.8. 


prove the defendant to have been longer in B. N. P. $7. 


poſſeſſion, he ſhall recover antecedent profits; 
but in ſuch caſe the defendant will be at 
liberty to controvert the title, which he can- 


time than is contained in the demiſe; becauſe 


being tenant in poſſeſſion, he muſt have been 


ſerved with the declaration, and therefore the 
record is, againſt him, concluſive evidence of vide 1 Sid. 239. 


the title; but againſt a precedent occupier the 


record is no evidence, and therefore againſt 
ſuch-a-one, it is neceſſary for the plaintiff to 
prove his title, and alſo an actual entry; for 


treſpaſs being a poſſeſſory action, cannot be 


maintained without it. As to actual entry, 
vide ante, under not guilty in geen and 


Bull. Ni. Pri. 87 & ſeg. 


Treſpaſs for aſſault and wounding : the de- C. L. x. 255, 
fendant pleads not guilty, as to the vi ef armis, = per FO 
and as to the afſault, he pleads a juſtification = 


of molliter manum impoſuit ; the juſtification 


ſhall be firſt tried, and then the vi et armis ; 
for poſſibly the vſing of force may be in his 
| CG C4 own 
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1 
own defence, and 1 juſt and lavful, 
and ſuch a force as the law, doth not oblige 
him to defend 1 in pleading, and therefore that 
ought to appear. firſt on the juſtification; but 
if the ifſue of :0t guilty. had been to the 
wounding, then he. plea might have been 
frirſt tried, becauſe he doth. not pretend to 
joſtify the act, and ſo it might very: properly 
be tried firſt. . . 
This was before the Aatute, giving Jeave 15 
Plead double: now the uſual courſe.is to plead 
. not guilty to the whole, and a juſtification : 
<oben the plaintiff muſt firſt prove the whole of 
bis caſe, before the defendant is called upon 10 
prove his juſtification ; and ſometimes the plain- 
tiff” s witneſſes, prove the defendant's caſe, which 
prevents the plaintf” * counſel frow' h 
ing. 
©, L. E. 256, 10 aſſault and battery if the e s de- 
| fence is, that the plaintiff made the firſt aſſault, 
and the defendant defended himſelf, he ought 
to plead n offault demeſne, and cannot give 
it in evidence on the general iſſue: if the de- 
fendant pleads that the plaintiff made the 
firſt aſſault, and proves that the plaintiff bent 
his fiſt at bim, or that he laid his hand to his 
ſword, this is proof of an aflault; for where 
any man ſhews ſigns of violence, it is a ſufi- 
cient provocation for the other to reſiſt in his 
own defence, and the defendant need not ſtay 
*rill a blow is actually given, before he provides 
for his defence, for then it may be too Jate to 
make any reſiſtance. | 
> Keb. 545. But if a man clenches bis fiſt, or laps Ki” 
hand upon. his ſword, with this declaration, 
That were it nat aff ze time he would tell the 
plaintiff more of his mind; this is not an aſſault, 
becauſe he declares his intent net to afla! ule, 
; : and 
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hand upon his word, cannot be reckoned ſigns 
of an intention to commit violence, but only 
of paſſion, for his bare actions are not to be 
taken as ſigns of his mind, when he hath in 
words expreſſed himſelf to the contrary. 


earneſt diſcourſe, this is not an aſſault, for it 
is not any ſign of violence intended, or of an 
hurt, and therefore doth not call for defence, 


nor is it neceſſary that it ſhould be ene by. 
a reſiſtance. 


guilty, the defendant gives in evidence that 
he took the plaintiff by virtue of a warrant 


from a juſtice of peace; and this is within the 


not an officer, for it ſays, any others that do 


of Peace. 


juſtices have not power to compel execution of 
their warrants by any but their own officers, 
who are put into office, and liable to exe- 


juſtice hath commiſſion to do, as a ſervant to 
the juſtice of peace ; for the juſtice may exe- 
cute his warrants by his own ſervants if he 
pleaſes ; ſo a conſtable is not compellable to 
execute a warrant out of his own liberty, be- 
cauſe he is only appointed by the law as an 
officer to keep the peace within that diſtrict 


the juſtice hath vention, as oy private man 
may do. | 


and chen his elenching his fiſt and laying his 


ſtatute of 7 Fac. c. 5. though the defendant be 


any thing by virtueof the command of a Juſtice _ 


cute the buſineſs of juſtice ; but the defendant” 
may juſtify the doing the thing which the 


only, but he may execute any warrant where 


tr 


If a man punch another with his elbow in 2 Keb. 545- 


In an action for fal/e impriſonment on not G. L. E. 257. 


If the defendant be not an officer, he is 6.1.x. 257. 
not bound to execute the warrant, becauſe the Tri: per Pais, 
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Clayt. 54. In treſpaſs, if che defendant claims by reaſon 
of a preſcription, he mult juſtify, for he can. 


not give it in evidence on not guilty : If the wy 
defendant juſtify by a preſcription to tether 2 
equos and boves, he may give in evidence the Jour 
tethering of mares and cows, for the feminine 2 

gender are within the words of the e = 
tion. 

1 Leon. 301. In treſpaſs upon not guilty the defendan _ 
may give in evidence, that the right of free. 6 
hold was in J. S. and that he entered by his a 
command, for if the defendant enters by the 114 
command of F. F. it is the ſame as if 7. b. = 
had entered, and conſequently, if J. F. hath N 1 
the right, the eſtate is veſted in him by the e 
entry, and therefore, the defendant is not a _— 
treſpaſſer on the plaintiff, and by ſuch evi- Pla 
dence as this, he plainly falſifies the plaintiff's 195 
declaration, for he proves that he did not bis! 
break the plaintiff s Cloſe, as the declaration Nr 
ſets forth; it is therefore proper for the gehen Sa 
iſſue. da. 

It is uſual now to plead liberum tenementum, un 
which obliges the plaintiff to ſtate his title cſpe- 28 gu 


cially upon the record. In fuch caſes We con- 
ceive encouragement ought not to be given to the 
general iſſue, as at the trial, the plaintiff may be 
Surpriſed with a title, of which be was it 
aware. 

2 Vent. 151. There is a great difference here torts 
and contracts. When the action is upon a 
tort, one may be found guilty and the reſt ac- 
quitted; but when the action is brought upon 
a contract, all or none muſt be found debtors: 
Every treſpaſs is of its own nature joint and 
ſeveral ; for I may charge the defendants under 
this relation, as they aided and aſſiſted one 

another, 
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1 395 1 
another, or as each by his own proper force 
committed the injury; ſo that every treſpaſs 
is in the very allegation ſeveral as well as 
joint ; for it ſuppoſes a man to have uſed his 
own proper force, as well as to have aſſiſted 
his companion, and if a man be found guilty 
of one part of the charge, but not of the 
other, yet the injury ought to be redreſſed; 
but a contzraf?f may be joint only, and not ſe- 
veral, and when a man declares of a joint- 


contract, and proves a ſeveral one, he doth 


not prove the ſame contract, which he hath 

alledged in his declaration. 5 
In an action on the ca/e brought againſt Bend. 38. Pl. 22 

an inn-keeper, for ſuffering the goods of the 1 Aud 26. p. 89. 

plaintiff his gueſt to be taken out of his houſe; * Noll. Ab. 3. 

upon not guilty pleaded, the defendant may 

give in evidence that he told the plaintiff that 

his houſe was full, and that he could not lodge 

him, and that notwithſtanding the plaintiff 


vent in and lodged in his houſe ; for this evi- 
dence falſifies the declaration, for it proves 


that there was no injury done to the plaintiff 
as gueſt to the defendant. 


[3-] Of 


— 
_ EL —— 
* 


2 - Sad 


Þ 0 6 3 62S 
_— 


” Raza? a 
= — 
+4 — 


— * — 2 — — —— wh 3 
2 en me . my, - NED * I IX 5 . 
.. ˙ od n * — he SY EOS. 8 |: 
- — — r . — F. cr 


SEES 3 — 
r — 7. 


* 4 
re 
jb SES 


— * 


. 5 
— ns) 
— — — 


r 


. 
— 5 
SI 


ty Ee SS, 5 = — 

S 
* —— — 
— Fn 2, 


= 3 a 
- — 
2 — EPI 
467 = 
— > 1 
r 
— þ-4 — — W — 
— FI $5 - 5 7 
I * — 3 -< gon 


| 0 not « 
I. 1 had 

Li Goc f any! 

þ | and « 

j [3] Of Nat-Guly in Trbver. | 1 

f ba ni 75 | the n 

l JN this 100 two things are to be proved hand: 

|. by the plaintiff. l e and t 

(1.) The Trover. deven 

bo ee | Per it 

1 2.) The Con verſiot on. to the 

. 

175 Wig here of General and Special Property. 22 

0 1 Rol. Ab. 6. Ee 5 A, as to the trover, that is the conve 

* 98 fin ing, or in other words, that the goods x 

wy came to the defendant's Wards and were in | (2.) 

* his poſſeſſion. | 

11 8. L. EF. 259. In zrover againſt Þuſband and 22 the vet: 

Rt proving of the goods in the poſſeſſion of the Tf 

Wife is ſufficient, for their property is but one, and t 

and the poſſeſſion of the wife i 15 the: e en to de 

of the huſband alſo. con ve 

2Bulft,311,312* Tf goods are delivered by ahi 10 4. me m 

to keep, and he converts them to his on ule, them 

this is ſufficient evidence in trover, for though to' be 

he comes lawfully by the poſſeſſion, yet if he vertec 

converts another man's e the owner Ro 

muſt be redreſſed. to the 

Cro. Jae. 235. So if goods are pawned, and the owner and 

tender the money, and the bailee refuſes to and t{ 

deliver them, this is evidence in trover, for a £011 

when any man hath a naked poſſeſſion, without not f 

a right of converting the goods, the owner reque/ 

may bring trover, for the words of the decla- evides 

ration are, ad nanus & poſſeſſionem per inven. Bu 

tionem devenerunt; fo that coming to his poſ- dence 

_ ſeſſion is an immaterial part of the charge, and conve 

if the plaintiff proves that they came into his. bable 

poſſeſſion any other way, it ſuffices, for it is ing te 
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not enough for the defendant to ſay, that he 
had the goods, though not per inventionem, 
any more than to ſay that a bond is his deed, 
and deny the date. 
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The converſion is the gi of the action, and 
the manner in which the goods came to the 
hands of the defendant is only inducement: 
and therefore the plaintiff may declare upon a 
devenerunt ad manus generally, or ſpecially 
per inventionem (though the defendant came 
to the goods by delivery): It is ſufficient for 
the plaintiff to prove property in himſelf, poſ— 
ſeſſion to have been in the defendant, and a 
converſion by him. r e ene e 


— ay 
2 IC 2 - 8 F : 

© ues N > ue 7 2 2 2 3 

88 2 Tun. 


— 


2 
—— 
— Saget 2 
—— 2 — — 

— — 


0 ona 
. Par 
\ — s — 
— nods 
— on re 
r an 
7 — 


: * 


(2.) Secondly, as to the converſion, and here 
of General and Special Property. 


If a man requires the delivery of his goods, 10 Co. 56, 57. 
and the perſon who has the poſſeſſion refuſes | Build. 44. 
to deliver them, this is good evidence of a 
converſion; for to what end ſhould a man deny 
me my own, if he himſelf did not make uſe of 
them; fo that upon ſuch evidence as this, it is 
to be preſumed that the defendant hath con- 
verted them to his own uſe. © . 

Roll makes a diſtinction where goods came G. I. E. 261. 
to the defendant's poſſeſſion by his own act, Gg Ab. 5: 
and where by the. bailment of the plaintiff ; Moor. 46. 
and that in the f caſe a requeſt and denial is 
a converſion, but not in the lat; but this does 
not ſeem to be law, for in both caſes, the 
requeſt and denial is not a converſion, but only 
evidence of 'a''converflon,” © ! ße | 

But though the requeſt and denial are evi- 10 Co. 56, 57. 
dence to a jury of a converſion, yet it is not a „ 
converſion ; tor the jury are judges of what is pro- 2 Bult. 314. 
bable and improbable, and they may, accord- . 401. 
ing to the circumſtances, think it rather pro- 

7 | bable, 


- 1 © ns K 4 r 245 i a 5 8 —— 5 = 
2 Regs g 1 ED Far — — 7 — pn : 5 
—2x 8 FTF 3 Shar wi uct <0 * — $r 
r — TI - * 
2 — * A / — s 3 — rt pa — 
. . + 9 Thi 3 = a 4 © OS. — — * © — 
— 7 Ty — yo 
a) E r r 
— Y n 


8 


>= — 


FE 

- — * — —äͤ— * — — — 2 

ry © 4 4 — * — — * — . mou — — 

4 — . — 2 - 8 GEES - 12 — -, 8 . 5 

— 2 TTT ELIE 

Ae nr RIOTS 7·˙ : ⅛ w w- ̃ Ü—lA ! Io Ea TOR. ** - 
5 DG AC LE Sad GARE gs — n 

— — —— — 


7 u 
—ͤ—ÜR—ᷓ— 3 — — —— —̃ — 


HI: 
LIN : 
3 
4 6-0 
1 j 
44 43 
. 
7 4 
„ 
(] 4 
b 
. 
| 'ts ' 
1 
? 
| 
wy 
1 "FH 
1 : N 
«4 | ; 
. 
iy } 
4 * 
1 67 | 
ö 
444 
i-y 
+ 
| | 
= 
U 


. ů IT 72 


— 


— - 4 - > _ — — n 
2 — —UA—ñ 
N . 


Hutton. 10. Cro. Wiſe ; but if the jury refer theſe circumſtances 


Car, 262. 
6 Mod, 212. 
2 Salk. 655, 


2 Bulft. 314. 
1 Rol. 132. 


8. 2 E. 462. 
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bable, that there was a converſion than other. 


to the court, the court cannot adjudge that 
there is a converſion, for the court are not 


judges of the probability of a falt, but of the 


law ; and the circumſtances may be ſuch as 
do not neceſſarily amount to a conver/icy, 
though they may be ſuch, as would make a 
reaſonable. man believe that there was a con- 
ULSIT ant aft 610; 1 

The bare denying to return a thing without 
uſing of it, is not in law a converfion of it 


to my ule; for a denial ex vi termini, doth not 


amount to an uſing of the thing demanded, 


it only affords a preſumption of fact, that! 


have uſed it. | | 

Tf trover be for money, and a requeſt and 
denial be proved, this is fo ſtrong a preſump- 
tion of the converſion, that nothing can be 
proved to the contrary ; for the preſumption 
muſt ſtand till the contrary be proved, and the 
contrary to this preſumption can never be 
proved, for all money being exactly alike, that 


the individual money found was not converted 


can never be proved, Sed qu. If trover will 
lie for money not in a bag, &c. or marked! 


an action for money had and received is much 


better. 


But if rover be for money in a bag, though 


the defendant doth deny to deliver it, yet he 
may prove that there was not any converſion, 
for if he lays the individual money ſealed in 
the bag in the place where he firſt had it, and 
hath witneſſes of its continuance there, with- 
out removal, this is not a converſion, and ſuch 
evidence will deſtroy the preſumption that 
aroſe from his denial. | l 
This caſe ſhews the propriety of the note 


ſubjoined to the former caſe; and gu. If proof 
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of denial would not in this cafe inticle the 
plaintiff to recover ? If not, the action ſhould 
certainly be for money had and received. 

If the owner requeſts a man to deliver a 
beam of timber, or a ſow of lead lying in his 
land, and he denies to do it, this is prima facie 
an evidence of converſion, though leſs ſtrong, 
| becauſe the defendant in this caſe could not 
deliver it without trouble and charge to him- 
ſelf, and that might be the reaſon of his denial, 
and not becauſe he had applied it to his own 
uſe; and in this caſe, if the defendant proves 
that the beam or ſow lay there ſtill, after his 
denial, this plainly diſproves a converſion. 


In ſuch caſe gdetinue might be the proper 


action, but the plaintiff ſhould be prepared to 
prove, that he offered to remove it himſelf, at 
his own expence. „ 
Where the defendant hath a general pro- 
perty, he may give it in evidence on the 
general iſſue, for the general iſſue is the put- 
ting the plaintiff to the proof of the fact laid in 
the declaration, part of which is, that be hath 
the property of the thing in demand, and that 
the defendant converted it to his own uſe; fo 
that the plaintiff muſt prove a property in 
himſelf, but the defendant may prove a better 


title in himſelf to falſify that claim; and this 
1s good evidence on the general iſſue, for it 


diſproves the fact laid in the declaration, be- 
cauſe it proves that the plaintiff had 0 the 
property, and that the defendant did not con- 
vert it, for no man can be ſaid to convert 
that which was his own, before, ſo that for 
the defendant to make to himſelf a general 
property, is proper on the general iſſue, be- 
cauſe it doth falſify the whole charge of the 
declaration. =, pes 


e 


2 Rol. Ab. 310, 


Jon. 140. 
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1f 2 man take my horſe and ride him, and 
re-deliver him to me again, I may have an 


action of trover againſt him, notwithſtanding 


1 Rol. Ab. 6. 


S. L. E. 264. 


G. L. E. IR 
1 Rol. Ab. 6. 


8. L. E. 264. 
Cites 38 El. B. R. 
per Fenner. 

1 Str. 576. 


G. L. E. 264. 
Tri. per Pais, 
456. Clayton, 57. 


the re- delivery, for he had him in his poſſeſſion, 
and did convert him to his uſe, and his re. 


delivery is only evidence in mitigation of 


damages. 

Sed qu. If an action tor riding the horſe, 
would not be better. 

If I deliver goods to a common carrier, to 
deliver at ſuch a place, and they are ſtolen 
from him, this is not a converſion in the car- 
rier to maintain an action of trover and con. 
verſion; for the ſtealing the goods can never 
be reckoned a converſio on of chem to the Car- 
rier's uſe. 

But in this caſe, an action may be brought 
on the cuſtom of England, that carriers 
ſhould ſafely keep the goods that are delivered 
to them : and this evidence will maintain that 
action. 

The King's purveyor takes beds, and ap- 
points the King s ſervants to he in them; this 
is not a converſion to the uſe of the pur- 


veyor, but of the King, and therefore may be 


given in evidence, to diſcharge the defendant, 
in an action of rover. 

Sed qu. If, and upon what cnuafions, the 
King s purveyor can now do this? PTA 
If the nature of the thing be altered, thi 
is good evidence of a converſion ; as if lea- 


ther be taken and made into ſhoes ; but this 
is not good evidence in detinue, where the de- 


mand of the thing is in 3 and where no 
converſion is alledged. 

Oates were taken from the owner; and car- 
ried to the mill to make into meal, and be- 


fore it was * the owner went and _ 
| bite 


pling 


1 401 
bited the miller, who notwithſtanding pro- 
ceeded togrind them, this held a converſion in 
the mln, for it is an alteration of the pro- 
perty by him who had the poſſeſſion contrary 
to the will of the owner. 

A man lends his horſe to a ſpecial purpoſe, 0. L. E. 265. 
and the defendant abuſes him, this is not evi- 7% bet Pais 
dence to maintain rover, for though the horſe 
be abuſed in the journey, it is not a converſion 
to the defendant's uſe, contrary to the will of 
the owner on the delivery. 

But this is evidence to maintain a ſpecial d. I. E. 365, 
action on the ca/e, though not 7rover ; for the 
abuſe is not a converſion to the defendant's 
uſe, becauſe the abuſe ariſes by negligence, 
which is not any /; and the converſion is an 
ge, contrary to the deſign of the bailment, 
and therefore they cannot be evidence one of 
another. 

But if a man "Fa his horſe to go to York, 2 Bull. 309. 
and he goes to Carliſle, evidence hereof will 
maintain trover and converſion, for this is an 
alt contrary to the expreſs bailment, and con- 
ſequently is a converſion of the plaintiff's 
horſe, in the defendant 8 poſſeſſion, to his own 
e 
E — rover 82 an Ds of fifteen pounds value, G. L. E. 265. 
the jury give but three pounds damages, "= e 
thinking the plaintiff had received his horſe * 
again; a new action lies for the value of the 
horſe, wherein evidence may be given, that the 
firſt verdict was only for the couverfion, and not 
for the value of the horſe itſelf. Sed qu; | 

In trover by an adminiſtrator where the con- 0. I. f. 266, 
verſion was in the time of the inteſtate, the fu. fer Pay 
plaintiff -muſt ſhew his letters of adminiſtra- 
tion, for he muſt in this caſe prove poſſeſſion 
in the inteſtate, and that he is his repreſenta- 

Yar. I. D d tive; 


[ 402 J 
five; but where the converſion is after the deat; 
of the inteſtate, he need not ſhew them, for 
there it is only neceſſary to prove the poſſeſſion 
in himſelf, which is good proof of a title pri; 
facie, againſt all perſons, that cannot ſhey a 
better right, and by proving it, being taken 
out of his poſſeſſion and converted, che will 
maintain his action. 

1 Sid. 264 If an unjuſt taking of goods be proved, az 
the taking my hat off my head, this is good 
proof of the converſion, though there be no 
proof of a demand and refuſal ; for when! 
prove the taking away of any thing from me, 
without my leave or allowance, the perſon 
muſt be preſumed to take it to his own uſe, 
for it cannot be ſuppoſed that what is taken 
away from me, without my conſent, is taken 

4, for my uſe, and conſequently, this is proof, of 

"14 converting my property to the defendant $ 
own ule. 

8 rreſpaſs would not be much /afer? 

Reym. 472. a man brings zreſpaſs and recovers, # 

34 Roa * never afterwards maintain trover, as the 

Leichmere. former action is a good plea in bar to the lac- 
ter, but if a man brings treſpaſs, and judgment 
be given againſt him, he may maintain rover 
afterwards. 

If the taking be ferlious, the owner may 
maintain zre/paſs, or trover; for where there 1s 
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— ſtanding of law, a taking with force and arms, 


Mercer. and therefore in ſuch caſe, the party may 


Toy at Bar 3% puniſh either the taking or the converſi Jon, and 
Pleas in Ireland, Conſequently, evidence of this will maintain 


before Ch. ]- 
Singleton. either grover or treſpaſs : but if a man ſeizes 


* This doc. goods by right,“ but detains them by wrong, 
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bring 7rover,, where the gift of the complaint 
is the converſion : but where t actions are 
for the ſamè thing, one is a good plea to the 
other, to avoid needleſs vexation. 


If it is in my election to bring tręſpaſs or 
trover, and I bring 7reſpaſs and fail, and then 
bring trover, there the finſt cannot be pleaded 
in bar of the laſt action, for poſſibly in the 
action of treſpaſs, I might prove the taking 
my goods, but not zorizouſly, and 10 treſpaſs 
will not lie, but rover only; and becaule I 
bring an action that is not proper, and fail in 
it for that reaſon, viz. becauſe it is not pro- 
per; it is not thence to be concluded that 
I muſt fail in that action which is allowed 
to . but if J fail in an action that 


another aſſees v. 
Milles, poſt, un- 
der tit. Demurrer 
to evidence, im- 
mediately after 
the form of 4 
demurrer to evi- 
dence, Head D.] 


is proper for me, it is then conſonant to juſtice, 


that I ſhould not begin another, on the /ame 


ground, for, from the juſtice of the former de- 


termination, it is preſumed to be a needleſs 
vexation. 

In trover, the plaintiff muſt have property, 
not ſo in zreſpaſs, for in trover you admit the 
defendant to have poſſeſſion, and therefore you 
muſt prove a better right; but in zre/pa/s you 
have the poſſelſion, for it ſuppoſes a violation 
of the poſſeſſion, and this is ſufficient in law 


againſt a wrong doer. 


But I conceive that in trover I need not prove 
an abſolute property in the goods, but that 
proving a ſpecial property is ſufficient, unleſs 
8 defendant can make a better title. Vide 
Infra. 1 

This action may be brought by a carrier or 
bailec; or by a finder, for that will enable 
him to keep the thing againſt all but the right 


D d 2 


Owner. 


A ſheriff 


G. L. E, 263; 
Cites per Holt. 


— 4 
4 — e 
— + . — e 
J was, 4a, 7 
< — — 


e 

* 

<p A — 
E 


* 
1 
py 7 250» 
2 3 MAL 
Cf 
' j i 
187 bt 
1 
_ ns 
þ . 
i: 
3 [ 
17 h 
4 | © 
— * 
1 . 
1 
14 Tr 
” © 

* "= 
= 

1+ M8 

K 4 

3 ha. 
= oy 
r 
= 
4 XxX 
Fl +++ 

4 + 
EEE 

1 1 
-*H . 

1 4 

38 1 *. 

& 1: e 
r 
r — - Fo 
413A 
13: 
+. 1 1 

11 

D 
1 10 1 
7 Wat 
- : * zz 

ö 1 
3 1.99 ' 

1 | 

? *%4 
I G 1 
x 81 1 
* — 
. 1 1 
1 72 
* n 
_ 4 88 
4 N 
- "054 
12088 

” : 43.4 
45:8 
8 44 
. $4" > 
1 284 
1 
1 © e281 
U $ 1 
3... i . 
TERS 
1 2 = 

* 1 

* be 2 

4 1. 

1 þ 
_ To. 
1 J 
1 
8 . 4 
1 8 

EM 

. 1 

e 
J 5 

e 
n 
8 ER 

444 
1 +20 
a 
8 ot 
«7 * $54 

(4 4 3307 
V % bs, | 
1 
1 
TR 
HAY 
3m. 
14 * ; 
2 5 11 
r 

* 1 
einn 

1 
n 
1 

1 
1 

1 
| 5 0 1 i, 

G 1 9 9 
5 — + 5% J 
. FRE yore 
- 38 '1 

. BX. 
e 
n 
15 : L is 
ge my 
128742 

1741 1 
14:33 
** 2, v9 
e 

1 
n 

7 $ 
"5 It p 

1 
5 U 

vey +1FY 
.: is . 
bY. 7 ; 
7 7 * 1 
_ 
© 2 - VR 

+ 42:08 

. 
+12 A 
— + *: HIM 

* 
5 + 7 
$3: 
f FJ * i i 
__ 
4 + _ Tt "Af 
=; - - 116.4 
r 
4 3 RT 

+ * 

* +188 
*2 3 ES 
1 9 
1 * > 
Fm 
2 =. vy 3 
X 1 
{#713 

—— 

„ 
4 2 

3 4:% 11 
* 1 

1 Me 
= yy $4 
5 3 + as 
1 j "74 

o : = 
Q N48 
55 2 
WS 
3 55 
> AY Fs 
2% 174 

1 ++ Ln 1: 38 
5 

"x 5 EIS 

1 

1 

1 

8 £ $73 

1} 1% 

Mt, 

e 

13." 5 ; 

Je f 4 4 

% 3 6 

1 

7. FE 

1 0 5 
* 108 ** 
+. 1 

1 

. FREY 

4. * 
TRIM 

FEET 
N 1 

= 

q we 

Bs. l 
\H 4:58 
1 
To A 

ARR 
EN 

15 
. 


% 
Fi 
: 
J 
: 
1 
70 
if 8 
+} 

© 38 14 
1 


—— — 


[ 404 J 


2 Saund, 47% A ſheriff who hath taken goods in execu- 
tion may bring trover for them, if they were 
taken away before the ſale. | 

B. N. P. 33. If an houſe be blown down and a ſtranger 

Pied cifluit, take away the timber, the leſſee for life may 

Salk. M. S. Ss. bring trover, for he hath a ſpecial property 
to make uſe of the ſame (as if he would re- 

build) though the general property be in the 
reverſioner. 8 

B. N. P. 33. And property is ſufficient without poſſeſ- 

Lord Cullen's ſion; therefore on the trial of an ejectmen 

caſe at bar, K. B. 5 a Jectment 
for a mine, it was holden, that a recovery in 
trover for a parcel of lead dug out of the 
mine was no evidence of the plaintiff's poſ- 
ſeſſion, 

Bak, boo. One jointenant or tenant in common, or 
parcener, cannot bring trover againſt his com- 
panion for a thing ftill in his poſſeſſion, be- 
cauſe the poſſeſſion of one is the poſſeſſion of 
both ; if he do, it is good evidence upon 

gd 200 not guilty. But if one tenant in common 

Barnardiſtone v. deſtroy the thing in common, the other may 


Chapman, & > | | ; 
Smith, El. 2G, bring rover. 
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ey [4] Of Nullum facit Vaſtum. 


F a man brings an action of waſte, upon 5 Co. 119. 

* the general iſſue of nullum fecit vaſtum, the Ra. K 682. 
defendant cannot give in evidence, that the Vid: 1 Sid. 225. 
houſes were repaired, and the waſte ſet right © “ 
before the action brought, for this confeſſes _ 

the waſte and avoids the action, by ſhewing 

that it is not lawful for the plaintiff to bring 

his action, where the injury is already re- 
dreſſed, and on the general iſſue the plaintiff 

denies any cauſe of action. : 


- — N. - 
= "it 
g — * kg - 1 5 — . 2 * 8 — 
P FEE 8 Se . 1 = = 
8 on, Pl A . n _ — "ve «<7 >. ny 2 1 F > 
A VI CIT . 1 r r 5 SE ub — 8 
— — * — 5 8 < =: - * = 
> — — 4 2 ere n * n * os 
, . \ . — 2 ; — pdt - 
1 yy SE IR g 2 "wo » 1 oi. < ro oo - N Lands 
1 CEE ny Wlg ©o OE ern ne tbe =y - 


— — — — 
= — 5 4 2 Y 
S — RET *** - 


—=2z0 an Ate 
— —ů— 
— we . ** 2 


=> —__ „ e 1 
Gy —— 1 1 * + 3462 * 
— . * 


* » 


+ % 
yy 


So upon this iſſue the defendant cannot 11 . 8. 1. b. 
give in evidence a licence to cut down trees, | 
for this is to confeſs, and not to deny the doing 
of the waſte. 8 | ” 

But the defendant may give in evidence 12 H. 8. 1. a. 
that the houſe was ruinous at the time of the 17 
leaſe made, that it fell by the wind, or by tem- 

peſt, becauſe this deſtruction aroſe in the firſt 
caſe by the act of the plaintiff, and in the laſt 
by the act of God, and therefore it was not 

waſte; and when the defendant proves that 
there is not any waſte, he falſifies the declara- 
tion, which is proper for the general iſſue, 

So the defendant may give in evidence that 12 H. 2. 1. a, 
the houſe was burnt by accident, for this alſo Ce. Lit. 283. 
is not waſte, becauſe it cannot be ſuppoſed 
within the power of the party to prevent, 

So upon the general iſſue, evidence may 5 Com. Dig. 337 
be given that the deſtruction happened by 
tempeſt, lightning, enemies, &c. 

But if the defendant cut timber, and uſeth 22 fl. 81. a. 
it in repairs, he cannot give that in evidence Co. L. % 
on the general iſſue, but he ought to plead 
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(Anſwer.) 


[ 406 J 
it ſpecially, for this evidence confeſſes and 
avoids the declaration, and it admits the fac 
of the declaration, but brings thoſe circum. 
ſtances in, which ſhew the fact may be lawfully 
done; and theſe, for the foregoing reaſons, 
ought to be offered to the court. 

But it may be ſaid that this evidence fal- 
ſifies the declaration, 1 in as much as 1t proves 
that the cutting of the timber is not to the 
diſinheritance of the leſſor, and therefore that 
it may be given in evidence on the general 
iſſue. 

If you admit any fan, you allow all the con- 


8. L. E. s. ſequences of that faf?; now when the defendant 


admits, or the evidence proves the cutting of 


the trees, the defendant muſt allow the conjſe- 
quences of that fa#, when it is to the lefſor's 


diſinheritance; for on the general iſſue nothing 
but the 7ru7b of the fact alledged in the decla- 
ration, can be called in queſtion; you cannot 
therefore, on this iſſue, allow the truth af the 
/a#, and yet offer it to the jury, and deny all 
the conſequences of the law attending upon the 
fact, becauſe it is impraper for the) jury, who 
are not judges of the /aw, and therefore muſt 
be offered to the court, who are; and conſe- 
quently, notwithſtanding this objection, i 
bought to be pleaded. : 


[5] Of 


] Of 


L 497 ] 


F621; Of nul tiel tort, et nul diſſeiſin. 


1] PON this iſſue a man cannot give in 

evidence a releaſe made after the diſſeiſin 
committed, but it ought to be pleaded ; for 
this evidence admits the d; i/fjeifin, and at the 
ſame time ſhews that it was not lawful for the 


plaintiff to bring his action; and therefore it 


is good matter of juſtification. 


Co, Lit. 283. 


Jenk. cent, 18. 


Caſ. 35. 


But in ſome caſes, if the releaſe was before Co. Lit. 2834 


the diſſeiſin, it would be good evidence; as if 
a man ſeiſed of a rent- charge, releaſes the 
rent, and then demands it, and 1t 1s denied ; 

this releaſe is good evidence on the iſſue of 
nul tiel tort, et nul diſſeiſin, becauſe here is 


not any ſeiſin or freehold of the rent in being, 


and therefore there could not be any diſſeiſin 
of it. 


If a man bring an afſize for common of Hob. 29; 


efovers, when the houſe is down to which the 
eſtovers belong, the defendant may plead ul 
fort, et nul diſſeiſin, and give this matter in 
evidence, for there is not any wrong, nor 
any diiſſeiſin if it become impoſſible by the 
party's own fault, that the eſtovers ſhould be 
rendered to him. 
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(é. ] Of Ni Deer... op 


HE defendant may plead. the . iſſue 

nil debet to debt upon contract, not upon 
bond. Vide infra for the reaſon. 

Where the debt ariſes by ſpecialty, it can- 
not be diſſolved but by ſpecialty, but where 
the debt ariſes by act in Pais, it may be diſ- 
ſolved by ſhewing any act in Pais in evi- 
dence; as if a debt ariſes by parol agreement, 
it may be diſſolved by payment, without any 


writing concerning it; for every contract is 


ſuppoſed to have continuance, unleſs deſtroyed 


by a contract of as high a nature. 


This iſſue is twofold, 
$ 4 per legem. 


per patriam. 


(u.) Firſt, per legem, and. that. 18 — 0 
wager : this was formerly invented by the 
clergy, to purge themſelves from criminal 
proſecutions, and was ſo managed that it 


gave them a greater freedom from puniſh- 
ment than other people; but they ſtill pre- 


tended to adhere to theſe two rules, that if 


the crime were manifeſt, they would not al- 


low purgation ; and it was required that the 


compurgators themſelves ſhould. be honeſt. 


From the clergy it came over into civil pro- 


ſecutions, upon this ground, that if a man 


thought another of that fair character, that 
it was fit to truſt him with money, without 
the ſolemnities of a deed, it was but fit he 


ſhould truſt his conſcience with the payment 


Of it, for there might have been payment ſo 


jecretly made, that the debtor could not prove 
it; 


{ 49 1 
it; and upon this foundation it was, that 'A 


man could not wage his law againſt an in- 


fant, for the contract did not begin on that 
diſcretionary truſt that it doth, when made 


with a man of full age; the ſame law alſo 


prevails * a man gives money to another 
to pay me, I may charge him as my receiver, 


and he ſhall never wage his law, becauſe the 


truſt was never repoſed i in him by me, who 
am the plaintiff in the action. 

In this invention the clergy ſeem to follow 
the Gotbick humour. The Goths in their 
trials fixed upon a decifion by twelve, ſo the 
clergy thought proper to form this fictitious 


trial after the ſame manner, and therefore they 


required twelve compurgators. | 
We have alſo ſeveral caſes conformable to 
the rules of the canon law. 


Firſt, If the act, demand, &c. be manifeſt, G. L. E. 278. 


it will not admit of any purgation, and there- 
fore on debt for rent on a leaſe for years, the 
defendant ſhall not wage his late, for the rea- 
ſon on which the action ariſes is from the 
taking the profits of the eſtate in leaſe, which 
is manifeſt in the neighbourhood, and there- 
fore the defendant cannot ſwear as to the 
payment of the debt. : 
Secondly, Another rule is, that the purga- 
tion muſt be made by honeſt perſons, and 
men of unſpotted reputation, which is a rule 
carried ſomething further than the canoniſts 
would carry their rule in criminal matters, for 


the reputation of the defendant might be ble- 


miſhed in a criminal proſecution, but in civil 
actions, to which our law confined this man- 


ner of trial, they required alſo a fair reputa- 


tion in the defendant, for which reaſon he was 
not admitted to wage his law, who was at- 
tainted 


Vaugh. 101. 


4 Bulſt. 1. 
2 Cro. 227. 
Aleyn, 75. 


8. L. E. 279. 


L 401 


tainted or outlawed in an action which charged 


him with any deceit or injury, and therefore, 


where a man was impleaded in an action of 
deceit or treſpaſs, he could not wage his law. 
So in caſe, there cannot be any /aw-wayer, 
becauſe the damages are uncertain, and a 
man cannot make oath of paying what he 
doth not know to be due, and which he 
ought to pay. 19 


(2.) Secondly, Nil debet per patriam. 


If a man makes a leaſe for years, either by 
parol or indenture, nil debet is the general 
iſſue; but in debt upon an obligation 0 ef 
Factum, as hath been ſhewn, 1s the general 
iſſue, and the reaſon of the difference is this, 
in caſe of a bond, the debt ariſes on the 
owning of it, by the ſpecialty; and there- 
fore the conſequence is, that you cannot dif- 
own it on the iſſue of 2:1 debet, for then you 
would fall into this abſurdity, that you would 
deny the debt, yet not deny the deed which 
owns the debt; now you cannot diſown the 
deed which confeſſes the debt under your 


own hand and ſeal, without denying it to 


be your own deed, which iſſue is 70 & 
factum, and without diſowning the deed, you 
cannot diſown the debt, which ariſes on the 
deed only. . 
But in caſe of a leaſe by deed for years, 
the demand ariſes not only on the deed, but 
on the taking of the profits in purſuance of 
that contract, for there is not any debt until 
the day of payment, and this doth not de- 
pend upon the act of the leſſee only, as in 
the former caſe the debt depended on the 


8 


mere 


F 
mere act and acknowledgment of the obligor, 
but alſo upon the act of the leſſor in quitting v. 1 Rol. Ab, 
the premiſes, ſo that denying the contract, by 55: 
pleading non eſt factum, could not be a gene- : 
ral iſſue to that purpoſe, becauſe not com- 
menſurate with the declaration, for it might 
be the deed of the leſſee, and yet no debt 
might ariſe to the leſſor; becauſe it is not 
the deed alone that is required to make a 
debt in this caſe ; now, ſince an act in Pais 
as well as the deed, goes to the creating; this 
debt, by taking away the act in Pais you 
deſtroy the debt, and therefore ſhewing any 
act that infers an impoſſibility of the leſſee's 
taking the profits, is a good diſcharge of the 
debt. - Vide infra. „ 
But though this demand is not merely 
founded on the contract, but on the taking 
of the profits alſo, yet in ſome caſes, I may 
charge my leſſee though he never take the 
profits, and this is where I charge the leſſee 
on his contract, and as a taker * profits 
of my eſtate and freehold * and he cannot - ;. e. where 
diſcharge himſelf from ſuch a demand, but —_ quo 
by ſhewing his own act or laches in excuſe, may enter. 
which the rules of law will never allow as a V infa. 
good excuſe; and then, in ſuch a caſe, he is 
pernor of the profits de jure, though not de 
facto; fo the law looks upon him as my te- 
nant, and as taking the profits of my eſtate, 
becauſe he cannot ſufficiently excufe himſelf 
when I charge him with it. V 
Therefore, if J make a leaſe and quit poſ- ; Roel. Ab. 605. 
ſeſſion, though the leſſee never enters, I may 1 Sid. 240. 
charge him in debt for rent, ſo if he enters > Hts FE 6 
and aſſigns the premiſes to another. Vide Ce, Lt: 54. 
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But if my leſſee enters and aſſigns the 
premiſes, F can never charge him with waſte 


committed after aſſignment, for though the 
law books own him as my tenant' de Jure, on 


his own contract, which by his own act can- 


not be diſſolved, yet this is only to anſwer 

my rent, which by his contract he had under- 
taken to levy, and pay me out of the profits; 
but this ſuppoſition of law ſhall not make 


him anſwer for the wrongful acts of another, 


to whom he had a legal power to aſſign the 
lands; eſpecially when the penalty by the 
words of the ſtatute is laid on the very tenant, 
for the ſuppoſition and notions of the law are 
framed to do every body right, but not to do 
any man an yay. 

The laſt receipt is good evidence that all 
before is paid, for the leſſee for years was 
antiently reckoned in the nature of a receiver 
or bailiff of the frechold, and therefore upon 


ſuch contracts he was chargeable as 4 


lis — to the freeholder, upon Taking the 


profits of the eſtate, that in the eye of the 


law do belong to the perſon whom the law 


Co. Lit. 373. 
Dy. 71. 

Co. 65. Pen- 
nan's caſe, 
I Sid. 44. 


Moor. 355 1 18. 


1 Sid. 151. 
al. contta. 

2 Leon. 10. 
Goldſ. 80, 81. 


Fri. per Pais, 


4125415 518. 


makes tenant of the freehold; now no one 


can be ſuppoſed to continue another in the 
poſſeſſion of the eſtate, and to diſcharge him 
on the receipt of the laſt rent, if he had not 
received what was formerly due; no more 
than a man would ſtate accounts with his 
ſteward, and diſcharge him on the accounts 
of this year, before he had received what was 
precedent; the very continuing in the ſame 
ſtate, and a man's behaving ſo well as to ac- 
count for the money due this year, is a pre- 
ſumption that he hath done the ſame thing 


formerly, or elſe a man would not now have 
e ſuffered 


[ 413 ] 7 
ſuffered. it: it this acquittance be under hand 
and ſeal, it may be pleaded, and it is ſuch evi- 


dence as nothing can be proved to the con- 


trary, for this is evidence by ſpecialty, and 
any deceit or miſtake in former payments is 
but matter in Pais, and therefore not of ſo 
high a nature as the deed; and in giving 


evidence every thing muſt be contradicted by 
a matter of the ſame notoriety, as that where- 


j 


by it is proved. Sed qu.“ non-payment being 
a negative? : | Fs 


Eviction, expulſion, and any ſuſpenſion of G. L. E. 232. 


rent, is good evidence upon nil debet, as 


that amounts to diſcharge and falſify in the 
caſe of complaint; for in ſuch caſe there was 


not any pernancy of the profits whereby I 
could become debtor to him in reverſion, 


1 Mod. 1 13, 


* 


and ſo the act in Pais is diſcharged, which 
goes of neceſſity to the creating of this debt. 
It ſhould be abſerved that ſome have held it 


ought to be pleaded. 


If the leſſor enter into part, the whole rent: Ind. 148. a. 


is ſuſpended, as the leſſor cannot apportion 
it. by a wrongful act of his own; for if the 
party himſelf, by his own wrong, doth hinder 


himſelf from the benefit of his own entire 


t Vent. 277. 


Rolls. Ti t. Ex- 


tinguiſhment. 


contract, the jury ought not to divide it in 
his favour, as poſſibly the leſſee would not 


have contracted. for one part without the 


If a ſtranger * evict the leſſee of part of 
the land, the rent muſt be apportioned ; for 


though part be taken away, yet as ſome part 


remains, there is a part of the conſideration 
money remaining due to the leſſor, for other- 


- 


G. L. E. 283. 
* This muſt 
mean haying 
legal title, 


wile the act of law in the ſtranger's recovery 
would do wrong to the leſſor. Sed qu. as to 


this caſe of evittion by a ftranger ? If the 
ſtranger 
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Branger bad legal title, why ſhould eviction by 
him differ from eviction by the leſſor ? If the 
 ftranger had not title, why ſhould his recovery 
injure the leſſor ? Beſides, the recovery might 
be by covin, or the effett of negligence in the 
leſſee, | 2 1 a 
8. L. E. 283. If a demiſe be pleaded, a leaſe upon con- 
= per Fa, dition is good evidence to maintain the de- 
claration, becauſe a leaſe upon condition, is a 
leaſe which maintains the truth of the decla- 
tion, quod cum J. S. dimiſiſſet. 

2 Rol. Ab. 677. In debt for rent upon a leaſe, and 710 
debet pleaded, ne unques ſeiſe de la terre may 
be given in evidence; for if the leſſor doth 
keep poſſeſſion againſt the leſſee, ſo that he 
cannot enter, in as much as this action 
ariſes, not on the contract only, but on the 
pernancy of the profits in purſuance of that 
contract, there is not any rent due, conſe- 
quently this is evidence that there is not any 
debt, and therefore it proves the iſſue. 

1 Rol. Ab. 605, But if the leffor waives the poſſeſſion, 

| though the leſſee never enters, yet an action 

of debt lies for the rent; for although the 

leſſee did not enter and take the profits, yet 

| | ſince he might have entered and have taken 

| them, he cannot make his own fault and 
| | laches any part of his defence. Vide ante. 

| 2 Rol. Ab. 677. But on the plea of riens arrere, or levy 

an» per diſtreſs, ne unque ſeiſe de la terre is not 
good evidence, for when a man inſiſts that 
there is nothing behind of the rent, or that 
| it is already levied by diſtreſs, it ſuppoſes that 
| he has the poſſeſſion of that, for which he has 
already paid the rent, or for which the rent 

is already levied. | 

2 Rol. Ab. 6332 In debt for the arrears of an account upon 

9 E. 7. 2. b. mil debet, the defendant may give in Toe 

©: that 


— beefy "+ hog —— — ce 1 e 


L 4a J 


g that there was not any ſuch account, for if 
: there were no ſuch account, there could not 
Y be any arrears of it, in which caſe the defen- 
a dant does not owe any thing to the plaintiff 
, | as arrears upon an account. 1 
| _ Debt for rent on a leaſe: the evidence to d. 1. E. 284. 
Fo prove the leaſe was, that the plaintiff leaſed ch Hill, AG: 
I | | a | 1700, 
the houſe to the defendant at a rent, but no 


time mentioned, and it was agreed at the ſame. 
time that the leſſee was not to leave it without 
half a year's warning: the action lies; for when 
the rent is payable half yearly, and the leſſor 
permits him to continue any part of the half 
year, it is an indication of his will that he 
ſhould continue the whole half year; and the 
like law as to a quarter's notice, if the rent be 
payable quarterly. hay „ 
Where a man ſhews payment, he falſifies G. L. E. 289 
the declaration, which is proper upon the 
general iſſue; but where he ſhews a releaſe, 
he confeſſes and avoids the debt; he admits 
the contract and the pernancy of the profits 
in purſuance of the agreement, but inſiſts on 
2 counter- agreement. : | 
Upon nil debet pleaded, it was doubted 6. L. r. 28; 
whether a defendant might give in evidence 5 5 
that his leſſor was bound by covenant to re- V. Tri. per Pais, 
pair the houſe, and that the leſſee expended #5 K. 
the rent in neceſſary reparations ; two judges 
againſt one held, that this was a good diſcharge 
of the tenant, becauſe it is very convenient 
that the law ſhould look upon this as a pay- 
ment, and not put the leſſee to ſue his cove- 
nant, for the houſe might tumble down be- 
tore the tenant could have the effect of his 
ſuit; but the judges differed upon another 
point, viz. Whether the expenditure for re- 
Paations ſhould be pleaded, or given in evi- 
155 | dence ? 


Cro. El. 22 Jo 


G. L. E. 286. 
Tri. per Pais, 


2420. 


12 H. 8. 1. 


Sal. 565. 


1 Mod. 116. 
3 Keb. 305. 


1 

dente? The latter ſeems to be the beſt opi- 
nion, becauſe, as it is a diſcharge, it amounts 
to payment, and then it is good evidence, 
on nil debet; for if the rent be paid, it is 
not a debt; but, ſhould it be pleaded, it is 
the plea of a collateral agreement, in ſatisfac. 
tion of the debt, and no ſuch agreement can 
be proved; for though there was an agree- 
ment that the leffor ſhould repair, yet there 
was not any agreement that the leſſee ſhould 
expend his rent on ſuch reparations. 

For the laſt reaſon, 1 conceive that ex- 


penditure in repairs is not any anſwer to the 


plaintiff*s action, whether on the general iſſue, 
or upon a ſpecial plea. Vide infra. 

Upon nil debet, payment is good evidence 
tv diſcharge the debt, for the iſſue is in the 
preſent tenſe, whether there be a debt or not 
at that inſtant when the iſſue was taken, and 
there is not any debt where it is paid. 

But on zil debet, a releaſe cannot be given 
in evidence, for though a debt when it 1s 
releaſed is no more than when 1t was paid, 
yet when it is diſcharged by releaſe under 
hand and ſeal, it muſt be pleaded and ſhewn 
to the court, that it may appear to the court 
to be diſcharged with thoſe apt words and 
ſolemnities that the law requires to make a 
legal contract; for verbal contracts in ſuch 
caſes are not ſufficient, becauſe they are nud 
pata, which do not create any obligations. 

Nil debet is a plea in debt for an eſcape; 
for the commitment is only inducement. 

In an action of eſcape, and mil debet plead- 
ed, freſh purſuit may be given in evidence, 
for by proof of the freſh purſuit he falſifies 


the declaration, for it is plain he doth not let 


the priſoner go at large by his (the defen- 
dant's) permiſſion, and the very giſt of the 
' declaration 


L am J | | 

, declaration” is quod permifit te priſoner i ire ad | 
þ - bar gam. | | 
3 On nil Abet, the retainer of the FOR G.L. E. 287. | 
8 ford by verbal agreement was given in evi- i 
$ | dence,” and allowed to be good, for this p 
— amounts to a payment, but when the leaſe is i 
n by deed, it cannot be pleaded without deed. 10 
2 Sed qu. if it cannot be given in evidence as 0 
re payment on nil debet? i 
d Suppoſe debt for rent, and the defence is oor. to 1 

expence in reparation, it muſt be pleaded as a *. Ab. 995: bi 
2 counter- agreement, in ſatisfaction of the debt, 
he and if the leaſe be by deed; the defendant 
1e, muſt plead this counter- agreement by deed, 

elſe non ſolvitur eo ligamine quo ligatur. J 
Ice conceive . this muſt mean where there was an 
the actual agreement that the leſſee ſhould expend 
not 


fo much of the rent in repairs, as ſhould be 
neceſſary. * Vide ſupra. Et qu. if this is not 
payment? Or, if a eue might not be 


und 
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t 1s But it may be objected, that ſince two C. L. E. 23. 

ald, debts of equal value, in two ſeveral per- On. 

der ſons, are not ſatisfaction to each other without 

ewn agreement, which muſt be pleaded, why 

ourt ſhould” there be any recouper, or balance of 

and demands in this caſe ? 

de a It is true, the two debts of: qual value; Anſwers 

ſuch are not a ſatisfaction to each other, and the 

nuda reaſon is, becauſe nothing can come in | proof, 

8. but the truth of the matter alledged. 

apt; Mhen one debt is alledged in the 4 G. L. E. 287. "Sk 
tion, you "ſhall not encounter it with the i" 

lead- proof of another, to which no man can come i 

ence, prepared; for if one debt were to balance 


Iſifies another in this manner, all the tranſactions 


n 8 
. KK... 
E — 
Ar — 
5 1 —— ä — 3 
— _—— — 
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ot let during the whole life time of the parties, 
lefen- mult be run over in every ſingle action, which | 
f the hen hs e would 

ration * 
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would make ſuits infinite: but it is not un- 
reaſonable to balance demands ariſing on the 
Qu. A fett off ſame contract, and in the /ame action for the 
e l law, to avoid circuity of actions, conſiders 
c. 22. f. 13, the whole matter of the ſame demand, and 
78. 8 doth not take it in part, to break it into 
0. 24. ſ. 35. ſeveral actions, for that is contrary to the 
office of a judge, which is to determine, and 
not to multiply controverſies; and therefore 
if a diſſeiſor diſburſes money in repairs, 9 
have a rent charge iſſuing out of the land, it 
„ ee ſhall be recovered in damage *, for the law 
> wrong doer, if balances the damages on view of the whole 
be diſburſes mo- matter, and not on a partial conſideration of 
withoutmy will, the damage merely belonging to the diſſeiſin, 
9 have 2 for that would create another action, and ſo 
in this caſe, the law conſiders the money ex- 
pended in repairs, as paid to the leſſor. 94. 
as before, if the money muſt not be expended by 
virtue of the leſſor's agreement with the leſſee, 
which amounts ta a licence from the leſſor, to 
apply the rent in repairs ? n 

Where a matter may be intended different 
ways on the allegation, ſo as to make or 
nat make a right in the plaintiff, ſuch alle- 
gation is not good; but if it is neceſſary 
that the evidence ſhould ſettle the doubt, 
there the matter ſhall be intended for the 
plaintiff, if found for him; as if in debt for 
rent the plaintiff ſets forth that A. was poſ- 
ſeſſed of lands for ninety-nine years, who 
demifed the premiſes to the defendant for 
twenty-one years, and then A. granted the 
reverſion to the plaintiff, and ſo for rent in 
arrear he brought his action; now this upon 
the allegation may be intended an ineffectual 
or inefficacious grant of the reverſion, becauſe 
he has not ſhewn any atlornment, yet if the 
defendagt 


3 — — 
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defendant pleads nil debet, if it be found for 

the plaintiff, there, what was before doubtful 

on the words of the declaration, muſt be 

aſcertained, for if there was not an effectual 

grant proved, there could not be any debr 

due to the plaintiff ; an effectual grant muſt 

therefore be ſuppoſed to have been proved, 

otherwiſe there could not be a debt, and ſo 

the word conceſſit, that before ſtood indifferent, 

muſt be intended a grant made effectual by 

attarument, and not an ineffectual or 1neffica- 

cious grant; for the jury muſt not be in- a 

tended to give a falſe verdict, and ſuch con- 

ſtruction cannot be made of the allegation, as 

muſt neceſſarily falſify the verdic ce. | 

In debt for not ſetting out tithes, il debet c. L. E. 23g. 

is the general iſſue to bring the matter in Z 

queſtion. | „ at PE ng end. pO = 
In general, where the action of debt is not « com. Dig, 

founded upon a bond, or other deed, the plea 222+ 

is good, in all caſes, where nothing is due at 

the time of the g EE 
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(II.) Or Tas GENERAL Issve in Cain 
NAL PROCEEDINGS. 


(a.) Of the Plea of Not Guilty. 


an e . = T HE. form of the general iſſue is, in ca- 

> ati pital caſes, © That he (the priſoner) is 
ce hot in any wiſe guilty thereof, and of this, 
«for good, and ill, he puts himſelf upon the 
© country.” 

Ibid. The general iſſue 1s pleadable. i in capital 
caſes, together with any other plea in bar, or 
abatement, which is not repugnant to it, and 
it may alſo be pleaded even after ſuch plea 

Thie ſurely found againſt a defendant “. 


does not mean 
after the general iſſue pleaded, V. Hawk. B. 2. c. 23. ſ. 28. & 13. 


The plea of the general iſſue in criminal 

proceedings puts all the merits in iſſue, con- 

. trary to what it doth in civil proceedings, 
* for inſtance, ſon gſſault demęſne may be 
a given in evidence on the general iſſue upon an 
indictment, but not in an action. 
If an indictment be for felony at one day, 

1 Sb. 288. and the evidence be of felony at another day, 
2 Hal. P.C, yet the jury may find generally againſt tne 


79, 291. 
3 10d. 230. Priſoner; for the queſtion is not <vhen the 


2 Hal P. C. fact was done, but whether it was done or 


not; and the jury ſworn ad veritatem dicen- 
dam, muſt find the fact, which, whenſoever it 
woas done, deſerves the lame puniſhment. 
269. But if the jury give a general verdict, 
_ where che felony is Proved at another day oy 
3 „ 3 that 
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that laid in the indictment, there the party * This muſt not 


. *- ” . be underſiood 
may falſify, for ſo far as any record is incon- „ 
cluſive and undeterminate, ſo far you ma indictment, but 
falſify, for thereby you do not falſify the de- lage, ah 


a : ho Pa leſſee, who 
terminations of the law, which in all laws might otherwiſe 


ought to be ſacred and inviolable. n e 
| 5 1 to the operation of the forfeiture. 
Nov if a felony is alledged at ſuch a day, 0. L. E. 268. 
and found to be done, it does not follow that 
it was done at the day; for if done at another 
day, yet the verdict and determination of the 
jaw ought to be perfectly the ſame; ſo that 
the time when the felony was done is not de- 
termined and adjuſted; and, as to that, the 
record is inconcluſive, and ſo far a man is 
at liberty to make his proofs, becauſe the 
right owner thereby preſerves his own pro- 
perty, and doth not invalidate the determina- 
tion of the law, for what now comes into 
proof was before undetermined; but if the 
time when the fact was committed were found 
by the jury, all perſons are concluded, and a 
forfeiture muſt relate thereto. | 
If the indictment lays the felony at one place, 1 Salk. 288. 
and the evidence proves the fact done at ano- 2 Hal b. e. 
ther place in the ſame county, this will maintain * * PP 
the indictment ; for all criminal matters were 
anciently tried in their proper Jeet, as all local 
actions were in the county courts; but tranfi- 
tory actions, where time, or place, is not mate- 
rial to the eſſence of the contract, or injury, 
are triable any where. In ſuch caſes, the 
party was ſuppoſed to have goods within the 
juriſdiction whereby he might be ſummoned. 

As to criminal proceedings, all commiſſions 0. I. E. 469, 
of Oyer and yrminer are made after the policy 
of the old law, according to the ancient juriſ- 
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Unleſs enabled Uiction of the leet, and therefore courts con, 


ſo to do, by act 
of parliament, as 
hath been done 
in ſome caſes of 
high- treaſon, 


&c, 


2 Hal. P. C. 18 5. 


9 Co, 67. b. 
2 Inſt. 319. 


Co, Lit. 283. 2. 


2 Inſt. 319. 
2 Hal. P. C 
185, 291. 
3 Inſt. 50. 
9 Co. 67. 


ſtituted by ſuch commiſſions, cannot try any 
thing where the fact ariſes out of the county, 
(vide the Book of courts) but may try all facts 
within the /ame county, for the place is but an 
immaterial circumſtance. 

As time and place are immaterial circum. 
ſtances, ſo are alſo the inſtruments wherewith 
the felony is committed ; and therefore, if the 


indictment be for killing with a dagger, and the 
evidence prove a killing with a ſword, rapier, 


hook, hatchet, bill, or any like weapon, with 


Which a wound may be made; fo if the in- 
dictment be for killing with one ſort of poi- 


ſon, and the evidence proves a killing with 
another ſort of poiſon, ſuch evidence maintains 
the indictment, becauſe the proof of the inſtru- 
ment wherewith the fact is done, is not abſo- 
lutely neceſſary to the proof of the fact itſell. 
On an indictment for murder, ſelf-defence 
ought to be given in evidence, and not 
pleaded, becauſe nothing can juſtify one pri- 
vate man's killing another. 

But if a man be indicted for poiſoning, and 
the proof be of fabbing, this evidence doth 
not maintain the indictment, becauſe the proof 
is of a diſtinct and different fact, and a diſtinct 
and different ſort of death; for the death that 
ariſes from outward violence, cannot be in- 


| tended to be the ſame, with that which ariſes 


from an inward application; as a murder or 


| homicide occaſioned by an inſtrument, and 


death occaſioned by poiſon, are of different 
kinds, and if the indictment ſtates one kind, 
and the proof is of another kind, the fact 
proved 1s different from whathk..alledged; 
in other words, it does not ſupport the in- 
| 7 > 19331.1,00> dictment, 
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dictment, &c. Facts differ where the aFions 


differ, as the alt of adminiſtering poiſon, and 


the aZ of ſtabbing, are plainly diſtinct actions In 


in the actor; but the act of adminiſtering poiſon 
is the ſame, whether the party gave Henbane 
or arſenic; ſo the ad of ſtriking is the lame, 
whether with a ſword or with a dagger, and ſo 
theſe are not diſtinct facts. FE 
Indictment that A. gave the mortal blow, 
that B. C. and D. were preſentes & abbettantes, 
and the evidence is that B. gave the mortal 


py 


blow, and that A. C. and D. were pre/entes & 


abbettantes, this maintains the indictment; 
for when all are preſent, they are all mur- 
derers, equally the ſame as if they themſelves 
had actually ſtruck; ſo all are reckoned to 


2 Hal. P. e. 


185, 192. 
2 Hawk. P. C. 


437. 


Plowd. 98, 100. 


9 Co. 67. b. 
1 Salk. 33% 


333 
3 Mod, 121. 
2 Hal. P. C. 292. 


have ſtruck, and he that actually gave the 


blow, is but the inſtrument to the reſt. 


But if two perſons are indicted as princi- 


pals, and the evidence proves one acceſſary, 


he muſt be diſcharged upon the indictment, 


S. L. E. 271, 


becauſe he is not proved to have done the fact, 


which is the crime laid in the indictment, but 


to have abetted the doing of it; and this diſ- 


tinction was firſt taken, when the intent to 


murder was not adjudged to be murder, as it 
had formerly been heid, unleſs the ac actually 
followed, for anciently the intent to murder 
made the crime, as it doth this day in treaſon, 
where there cannot be any acceſſaries. 
Formerly, if a woman was indicted for 
killing her baſtard- child, the evidence re- 


quired was, that ſhe actually killed it, other- 


wiſe the murder was not poſitively proved, for 
the child being dead, was not poſitive evi- 
dence that e mother killed it; as in mat- 
ters of lite they required ſuch evidence of the 


Hale's P. C. 
8 vo. 266. 


jact being committed, that the contrary could 
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not be ſuppoſed ; whereas in this caſe, the child 
might have been ſtill-born ; but becaule mo- 
thers, to cover their ſhame, uſed to kill their 
baſtard children, now by the 21 Jac. 1. cap. 
27. the very endeavouring to conceal the death 
of the baſtard-child, 1s evidence of murder, 
unleſs ſhe can contradict it by proof, and 
prove, at leaſt by one witneſs, that the child 
was ſtill-born. | . PP 

If a man be indicted on the ſtatute of ſtab- 
bing, 1 7ac. I. c. 8. and the evidence is, that 
the dead perſon ſtruck firſt, whereby he is out 
of the ſtatute, yet this will maintain a general 
indictment for man-/laughter, as this is an in- 


dictment at common law, as well as by the 


ſtatute, and though the priſoner proves him- 
ſelf out of the ſtatute, yet he is not out of the 
charge in the indictment. 1 

If upon an indictment for murder, it be 


proved that words aroſe upon a provocation, 


and there is proof of the fact without the cir- 
cumſtances of malice alledged in the indict- 
ment, the jury may find him guilty of man- 
laughter, which is alledged in the indictment, 


without the aggravation of malice, which makes 


it murder, 
Indiftment for murder ex malitia precogi- 


lata, and the evidence is of killing without 


provocation ; the killing an officer ; or that the 
party was committing an unlawful act, and 
that death enſued to ſomebody, upon that 
action; if the act was deliberate, and tended 
to the perſonal hurt of any one, this is proof 
of murder, for in theſe caſes, the law implies 
the circumſtance of malice ; this implication 
of law, is for the defence of its officers and of 


mankind ; for all malice 1s a ſecret quality 


of the mind, and it is the fact only Pee 
3 1 # | | a! 


* 


1 7 


and is able to be brought to proof, and it is 


- from the circumſtance of fact that a man muſt 
r collect the offence of the mind; now when 
. one man kills another, that is prima facie ſo 


ill- natured and bloody an action, that it is 


x preſumed to be malicious, and therefore the 
d offender, to cover himſelf from the ſuppoſi- 
d tion that the law has made in tenderneſs to 
mankind, muſt ſhew ſome provocation, or 
J- ſome accident in excuſe of the fact; and if he 
at cannot thus mollify or excuſe the ation, the 
ut ſuppoſition of law remains, and he ought to 
al be puniſhed with death. 
U- To the very great honor of our law, in caſes 2L, Hawk. 602. 
he of life, no evidence is to be given W a 
5 priſoner but in his preſence. 
he 


Vide infra, What evidence maintains an in- 
Zia, 


ears, 1 118 5 1 ä (3. © 7 


. 


Vid. 2 L. Hawk, 


C60. § 2. 


Id. 363. § 129. 


1d. 363.4 130. 


Id. 364. 


Tbid. 602. 92 


Id. 603, 


ia, 
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(.) Of the Number 4 Wirnefles required, 


BY the common law no certain number of 
witneſſes was required upon the indiqtment, 


or trial of any crime whatever. 


By 1 Ed. 6. c. 12. no proceędings ſhall be 
had for any treaſon, unleſs the offender ſhall 
be accuſed by two witneſſes, or ſhall volunta- 
rily confeſs his guilt. 

By 5 & 6 Edw. 6. c. 11. no proceedings 
ſhall be had for any treaſon, not concerning 
the coin, &c. unleſs the offender be thereof 


accuſed by two lawful accuſers in perſon, upon 


his arraignment ; unleſs he ſhall, without vio- 
lence, confeſs the ſame. 

Theſe ſtatutes are not repealed by I & 2 
Phil. & Mary, c. 10, 11. which require that 
all trials of treaſon ſhould be according to the 
common law, 

In high treaſons, not concerning the coin, 
therefore, two witneſſes to the overt act, or 
one witneſs to one, and another witneſs to an 
overt act of the ſame kind of treaſon, or to a 
material circumſtance to prove it, were > always 
required. 

And now by 7 Will. 3. c. 3. no perſon 
ſhall be indicted, tried, or attainted ef high 
treaſon, whereby corruption of blood enſues, 
or of the miſpriſion thereof, but upon the 
oaths of two lawful witneſſes, either both of 
them to the ſame overt-act, or one of then to 


one, and the other of them to another a5 


af of the ſame treaſon, unleſs the party 
ſhall voluntarily confeſs the ſame in open 
court. 


4 Oioe 


of the ove 
neſs. 


1222 


One witneſs to one diſtinct kind 
and another to another diſtinct kind 
are not two ſufficient 
meaning of the act. 

A collateral fac not ten 


rt acts may be 
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(c.) Whether Confeſſions may be given in 
5 | — 7, 


THE defendant's confeſſion, whether taken 

before a magiſtrate on examination, or 
made to private perſons in diſcourſe, has al- 
ways been admiſſible againſt the party con- 
feſſing, but not againſt others. But vide ſupra 


et infra, cont. per ſtat. in caſes of high treaſon, 


Ibid. 


Ibis. (N) 2. 


Idid. 


I.. Hawk. 2. 
V. 604. (N.) 1. 


Ibid, (N.) 2. 


where corruption of blood enſues, and miſ- 
riſion of ſuch treaſon. 

If the confeſſion be reduced to writing, 
the identity of it muſt be proved, before it 
can be read. WE 

Viva voce evidence cannot be given of a 
confeſſion reduced to writing. 

A confeſſion obtained by the flatteries of 
hope, or by the impreſſions of fear, is not 


admiſlible. 


But any fas which are diſcovered in 
conſequence of even an extorted confeſſion, 
may be given in evidence. 

As the ſubject of confęſſion is of great im- 
portance, I ſhall enlarge a little upon the 
tame.—The reaſon why the identity of exa- 
minations muſt be proved at the trial, is, be- 
cauſe a confeſſion, being the ſtrongeſt proof 
of guilt, requires the higheſt authenticity. 
O. B. 1785. p. 861, and this confeſſion muſt 
be proved to have been without menace or 
undue terror. 2 Hale, 285. ” 

The human mind under the preſſure of 
calamity is eaſily ſeduced ; and is liable, in the 
alarms of danger, to acknowledge indifcrimi- 
nately, a falſchood, or a truth, as different 

| | agita- 


[ 429 J 


agitations may prevail. A confeſſion, there- 
fore, whether made upon an official examina- 
tion, or in diſcourſe with private perſons, 
which is obtained from a-defendant, either by 
the flattery of hope, or the impreſſion of fear, 
however / ſlightly the emotion may be im- 
| planted, is not admiſſible: evidence; for the 

law will not ſuffer a prifoner to be made the 
deluded inſtrument of his own conviction. — 
But if any facts ariſe in conſequence of even 
ſuch a confeſſion, they may be given in evi- 
_ dence; becauſe zhey muſt ever be immutably 
the ſame, whether the confeſſion which diſ- 
cloſes them be true or falſe ; and juſtice can- 
not ſuffer by their admiſſion. | 
The truth of theſe contingent facts, how- 
ever, muſt be proved independently of, and 
not connected with, or explained by the con- 
verſation or confeſlion from which they are 
derived. | | 

An able crown lawyer hath favored me with 
the following obſervarion : | 

© The evidence of a confeſſion is not ad- 

« miſſible, if obtained under a promiſe of 
<« favor, or by threats, ſo as to create either 
<« hope, or fear in the mind of the priſoner : 
© but it is with this exception, that although 
© the confeſſion is not admiſſible, yet the fats 
« ariſing out of the confeſſion are admitted: 
For example, A. under promiſe of favor, 
« confeſſes that he ſtole B. 's watch, and pawn- 
«edit with C. In conſequence of this con- 
de feſſion, application is made to C. the 
pawnbroker, who 1s afterwards called as a 
„ witneſs, and proves that he received the 
© watch from A.“ | 
No confeſſion of high treaſon, unleſs 
made in open court, purſuant to 7 Will. 3. 

c (vide 


cc 


cc 


Vide O. B. 1786. N 
b. 387. 


O. B. 1785. 
p- 861. , 


Vide O. B. 1784. 
p-. 420. Moſs's 
caſe. O. B. 

Feb. Sell. 1781. 


2 L. Hawk, 604. 
(N.) z. 


V 


2 L. Hawk. 604. 
84. (J.) 3+ 


Ibid. (N.) 3. 


Id. 624. & 5. 


P 


FT ew] 

(vide ſupra.) is ſufficient to authoriſe a con- 
viction.- + | . 

But a confeſſion of high treaſon, before a 
magiſtrate upon examination, purſuant to the 
ſtatutes of Edward the Sixth, (vide ſupra, ) 
may be given in evidence on the trial by two 
witneſſes, for any other purpoſe than to proye 
the overt- acts laid in the indictment. 
The confeſſion in open court required by 
7 Will. 3. ¶ Vide ſupra.) is determined to mean 
upon the arraignment of the party. 

A confeſſion muſt be taken together, and 
not by parcels. ; 


(d.) Of 


1 


5 (d.) Of Depoſitions. 
" THE examination of an informer, taken 2 1. Hawk. 605. 
ve on oath in purſuance of the ſtatutes of 
Philip & Mary, and ſubſcribed by him, may 
by be given in evidence, on proof of its identity, 
an and that the deponent is dead, ſick, unable to 
travel, or kept out of the way by the procure- 
ind ment of the priſoner. 


This ſhews the propriety and juſtice of per- 
mitting a priſoner by himſelf, or counſel to 
croſs- examine any witneſs produced againft 
him, before the magiſtrate, though ſome 
Juſtices have ſtrenuouſly contended againſt the 
right. 
A precedent may be ſeen in L. Hawk. of 1d. 2. v. 605, 
ſuch an examination being read, upon evidence (N. 
that the examinant had been ſpirited away, 
though 1t did not appear to have been done 
by the priſoner, or by his procurement. 
In petit treaſons theſe depoſitions are not Ibie. 
ſufficient to convict, if the examinant be living, 
although he is unable to travel, or kept away 
by the procurement of the priſoner. | 
Oath that the proſecutor has vainly endea - Id. 605. & 7. 
voured to produce the examinant, is not ſuffi- 
cient to authorize the reading of the examina- 


tions. 
Depoſitions taken ſuper viſum corporis, can- 18. 8. 


not be read in evidence on an appeal for the 
lame death. 5 


4.) Of 


(e.) Under 


1 L. Hawk. 2. 
V. 605. PD 


Ibid. 


Id. 606. 


V. Ibid. 5 10. 
Thid. ſ. 11. 


V. Id. ſ, 12. 


Ibid, ſ. 13. 


tk a 


(e.) Under. what Circumſtances Depoſitions 
were formerly admitted to be read in Evi. 
dence. 


4 


FoXAMINATIONS may. be read in favour 


of a priſoner, to ſhew a variance between 


ſuch examinations, and the evidence given 


vi vd Voce. 
Where a witneſs at one trial varies from his 
own evidence at another, ſuch variance may 


be given in evidence, to invalidate his teſti. 
mony at the ſecond trial. 


Quere if examinations taken before magiſ- 


trates, upon any other offence than zreaſen or 


felony, can be read in evidence on the trial? 
The written information of a witneſs, joined 
to another witneſs viva voce, are not two legal 
witneſſes in high-treaſon within 7 Will. 3. 
Quere if the evidence of a witneſs on one 
trial can, on the death of ſuch witneſs, be 
made ule of againſt. a defendant on another 
trial? 
I ſhould ſuppoſe not, becauſe the party has 
not the benefit of a croſs- examination, 
Depoſitions taken in a /uit of a different 
nature, and before a different kind of juriſ- 
diction, to that which is to try the cauſe, can- 
not be read in evidence, 
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HEARSAY can only be made uſe of by Ibid. f. 


way of inducement or illuſtration to what 
is properly evidence. 2 
But what the priſoner has been heard to Ibia. 607, 


| fay, may be given in evidence againſt him, 


What a witneſs has been heard to ſay may 1bid. 
be given in evidence, either to invalidate or 
confirm the teſtimony he gives in court. 

And the priſoner may give in evidence Ibid. (x.) 
what he has been heard to ſay, from the 


_— of the witneſſes produced againſt 
him, 


(%) Of hearſay Evidence in Criminal Pro- v. 2 I. Hauk. 
| ceedings. 606. f. 14. 
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G0 Of Similitude of Hands, 


21. Hawk. 607. GIMILITUDE of hands is not legal evi- 


＋ 15. dence in any criminal caſe. 

Ibid. (W.) Papers in the priſoner's hand writing, and 
found in his cuſtody, may be read in evi- 
N an him. b 


(.) Whether 


(Þ 


Vi= | 


and 
evl- 
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(b.) Whether Huſband and Wife can be 
Evidence for or againlt each other, 


THEY cannot give evidence for one ano- 2 L. Hawls 
ther in any caſe, and regularly the one 7. © 16. 
ſhall not be admitted to give evidence againſt 
the other; nor ſhall the examinations of the 
one be read againſt the other. 
In caſes of evident neceſſity, there may be v. idem. 608. 
exceptions to this general rule. | 
Quere whether huſband and wife may not v.14. 608. (x.) 


be admitted to give evidence in high treaſon, 


againſt. each other. 

Where a huſband or wife may be colla- ibid. (v.) 
terally affected by their giving evidence againſt 
others, their teſtimony ſhall be waiyed, | 
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2 1. Hawk. 
608. (N.) 


Id. 608. . 17. 


Id. ſ. 18. 


6 ] 


(i.) Mat other Perſons are not excuſed fron 
being Witneſſes. 


N O other degree of kindred or affeQion 
than man and wife will excuſe a perſon 
from being a witneſs. 

A judge or juror may be a witneſs; but 
they ſhould not afterwards be concerned in 
the cauſe. © 

An accomplice who hath confeſſed himſelf 
guilty of the crime, if not indifted, may be 
2 witneſs on the trial of his des. 185 


Idem. 608, 6h Accomplices indicted, are good witneſſes for 


Id. 609. (N.) 
. accomplice is not ſufficient to convict a 


Ibid, 


the King, until convicted. 
But the uncorroborated teſtimony of an 


riſoner. 

It is in the diſeretion of the judge either 
to receive the evidence of an accomplice firſt, 
or to poſtpone it until ſome fair and unpol- 
luted evidence be given. But the judges 
differ in their practice upon this point. 


LE: (k.) Of 
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(A.) Of other Matters reſpecting Witneſſes 


2 9 
. ti Defendant in an information, againſt 2 L. Hawk. 605. 1 
* whom no evidence is given, may be 1 
ſon {worn as a witneſs for others. il 
b A conviction, and 2 fortiori, an attainder 18. f. 19. 1 
= of treaſon, felony, piracy, præmunire, per- Mt 
| in jury, forgery on 5 Eliz. attaint, conſpiracy, | 
0 or any crime for which an infamous puniſh- 1 
aſel meat is. inflicted, is a good cauſe of ex- 1 
y be ception againſt a witneſs while it continues fi 
| in force. 1 

s for ” Gre clinic of any forgery cannot be a nis 07. 1 
| witneſs, _ | ll 

f an But it is che infamy of the crime, and not Ibid, 1 
et any particular ſpecies of puniſhment, which i 
i deſtroys the competency. 1 
either No ſuch conviction or judgment can be 14. 60g. f. 20; 1 
fut, made uſe of to this purpoſe, unleſs the record "i 
npol- de actually produced in court. 1 
udges 


A witneſs ſhall not be aſked any queſtion, Ibid, 
the anſwer to which might accuſe him of a 
crime. 
The credit of a witneſs is only to be im- 18. 609, 616; 
peached by general accounts of his character 
and reputation. 
Witneſſes are not permitted to give evi- la. bog. f 20 
dence of their own infamy or turpitude. n 
Outlawry in a perſonal action is not a good 1 610. fl. at. 
exception to a witneſs. 
A perſon convicted of felony, and admitted nis. 


to clergy, is thereby re-enabled to be a 
witneſs. 


= 
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2 L. Hawk. A pardon of treaſon or felony reſtores the 
610, £22: object of it to his credit. | 
Ibid. Quere, if a pardon will not remove dif. 


ability in all caſes, where the diſability is only 
a conſequence of the conviction, and not an 
expreſs part of the judgment. 

18. 610. . 3. A conviction of perjury doth not diſable 
a man from making an affidavit in rela- 
tion to the irregularity of a judgment. Sed 

Ws | | 


wid. f. 24. It is a good exception to a witneſs that 
ke is either to be a gainer or loſer by the 
event of the cauſe, whether ſuch advantage 
be direct and immediate, or conſequential 


: only. Go : 
my Bail for a defendant cannot be evidence 
: for him without conſent. | 
wid, The borrower of money upon an uſurious 


contract is not a competent witneſs till he 
has repaid the money. (Vide Id. b. 1. p. 
533. 1. 27.) 3 . 

1d. 610, 611. A man who has been fraudulently de- 
luded to ſign a note, is not a competent 

| witneſs on an information for the cheat. 

13. 611e A perſon whoſe property may be preju- 

diced by a forgery, is no evidence to prove 

It, | | | 

1d. 617. f. 24, He againſt whom a verdict is given can- 
not be a witneſs to prove perjury in the 
evidence, Sed qu. if he has ſatisfied the 


judgment. 
14. 611. (N.) A perſon whoſe ſignature is forged may 
. be made a competent witneſs to prove the 
forgery, by being releaſed from the pay- 
e | „„ 
wid. And if the liability to pay be not imme- 


diate, or apparent on the face of the in- 
5 3-3 ſtrument 
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cvery ohe may maintain his own 7 


competent to take an oath; but now 4 


according to the ceremonies of his deen 
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ſtrument forged, the perſon whoſe name 18 | 
forged, is competent to prove the forgery. _ We 

Yet if ſuch a perſon upon the voir dire, 2 L. Hawk. ehen 
conceive himſelf liable to pay, it is a good Notes is 
objection to his competency. 

In an indictment for aſſault . 2 Ibid, 
the party injured 1s competent to prove the 
offence, notwithſtanding he _- allo. bring 
his action fr , n © 5; | 

It is not any objection to a 3 * 14. 611. cob 
he | hath, maintenance from the King; for 


Nor is it an objection 20 the competency ibid. 

Fa wit nels, that he hath, received a reward ; 1M 
2 1 made a diſcovery, of the crime to 4 
be proved againſt the priſoner. 7 

Treml of a pardon or other EP, Ibid, 
on of giving evidence, will not 
deſtroy the competency of a witneſs, unleſs 
it appears that he has contracted to go be- 
yond the truth in conſequence of it. Sed 
u.“ It muſt ar leaſt go very much to his 
credit. | 

An wunbeliever was anciently thought in- 18. 612, 


perſon may be admitted to give evidence, =_ 
unleſs it appear that he -hath not any idea of | 
God and religion. 


A Gentoo has been admitted to be EA Ibid, (N.) 64 


na civil cauſe. 

A Mabomedan has been ſworn on the bil. 
Koran. 

Jews are conſtantly admitted in al] cauſes Ibu. 
to ſwear upon the Old Teſtament ; and ac- 
cording to the true ee with their heads 


covered. 
FT fs Tie Ad. 
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2 L. 1 A Covenanter is admitted to take an 
612. (N.). oath under the ceremony of bolding ®p bis 

. band. | 
Ibid. By 5 & 8 Will. 3. c. 34. the affirmation 


of a Quaker is not admiſfible in a criminal 
caſe. f 
Caſtell, vid. .. A Quaker cannot be winged in an appeal 
Bambridge, H. nor can his affirmation be read on a motion 


= „Stra. 
2 for an information for a miſdemeanor. 
R v. Wych, T. 4 G. 2. Stra. 392, 


Rex v. Bell, P. Nor on a motion for an attachment, unlefs 
x1 Ge 2 AB: by conſent. 
Rex v. Gardiner, But if defendant is a Quaker, his affirma- 
Buss 111). tion may be read to exculpate himſelf; but 
2 Burr. 1117. 
a Quaker's collateral evidence in exculpation 
of a third perſon, when the Quaker is not 
charged, ſhall not be read. | 
Oliver v. Law- And if a rule is made to anſwer the 
rence, H. 6 G, matters in his affirmation, it ſhall be diſ- 
2. Stra. 946. 
charged. 


e — Quaker's affirmation is good to prove 
Stra. 1219, the ſervice of a rule to ſhew cauſe why an 
appointment of overſeers ſhould not be 
uaſhed, for it is not a criminal proſecution, 
n on the crown ſide, and che rule 1 in the 

King's name. 
2 L. Hawk, Want of diſcretion is a good objection 


614. againſt the competency of a witneſs. 


Ibid. C. 27. (x.) But it has been lately decided, that where 


an infant appears to have di iſcretion, he may 
be ſworn, although he 18 within the age of 


JO. Years. 

Ibid. f.28. _ It is no exception to a ak. that he is 
an alien, a villein, or bondꝶman. 

Id, I. 28. A man deaf and dumb, with whom com- 


Nutcs in marg. 


munication can be made by means of ſigns, &c. 
has been admitted to give evidence in 3 
criminal caſe. | 

by 


crown do. 


he may look at his notes (taken at the time 


witneſſes againſt them. 


proceſs to bring 1 in the witneſſes. 


1 
- By the common law, the witneſſes for the 2 L-Hawk, f. * 
King were always required to be upon oath 
in all caſes, but witneſſes for the defendant; 
except in an appeal, or in Anifierteattor, were 
never ſwern]nm | 
But by x Ann. c. 9. witneſſes for the 14. 613. 
defendant ſhall be ſworn, and give their evi- 


dence in ſuch manner as witneſſes for the 
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A peer muſt be ſworn in a 8 cale. 14. (N.) 7. 
It is not ſufficient for a witneſs to ſay 14. 6:3. (.)8, 
he thinks or perſuades himſelf, for the court 
mult give judgment upon ume evi- 
dence. 
The court will indulge a priſoner by exa- ibid. 
ming his witneſſes apart. 
A priſoner cannot call witneſſes to dif” Ibid, 
prove what his own witneſſes have ſworn. 
A witneſs cannot read his evidence, but 1bia. 
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of the falt) to refreſh his memory. 

In miſdemeanors the defendant may, by Id. 613. f. 30. 
the common law, take out ſulpænas for his 
witneſſes, of courſe. 

In capital caſes he hath no right, by the Ib. 
common law, to ſabpænas without a ſpecial 
order of the court. 

But by 7 Will. 3. c. 3. all perſons indicted Ibia, 
for any high treaſon, whereby any corruption 
of blood may enſue, ſhall have the like pro- 
ceſs, as is uſually granted to compel the 


Since 1 An. (vide ſupra.) it ſeems that Id, 613, 614. wi! 
proceſs may be taken out againſt witneſſes, _ 
for the defendant in all caſes whatſoever. | 1 

The court before whom the plea of not 1% 614. (N,) s. 
guilty is to be tried, may iſſue compulſory 


T he 
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2. Mek. 614. The ufnal way is for the juſtices or coro- 


* ner, on the examination, to bind them over, 
&c. ä 
A witneſs in execution for debt, may be 
Idem, 614. 


brought up to give evidence pon a habeas 
pe | 


(L.) bet 


143 1 


* ..) What Evidence maintains an In- 
| | diftment. 


WHERE a perſon is indicted upon 4 2 L. Hawk.614, 
". PBatute, and the evidence doth not bring * 3+ & 35% 
the caſe within the ſtatute, but yet proves 
the offence in the indictment, as it is an bf- 
fence at the common law, the defendant may 
be found guilty at common law, and the 
words contra formam ſtatuti rejected as ſur- 
pluſage. = | z 
A priſoner cannot be found guilty as prin- Ibid, & 464. 
cipal upon evidence, which only proves him 
to have been acceſſary before the fact. 
The day laid is not material upon evi- 14. 614. f. 32. 
dence: the defendant may be convicted on 
evidence of the fa& at any other day, either 
before or after that which 1s laid. 
But the offence muſt be proved to have tia, 
happened before the time when the indictment 
was preferred. 
According to the evidence given, the jury Iba. f 33. 
may either find generally guilty, or they may 
find the particular time when the fact was 
committed, &c. 8 | e 
Where the time proved varies from that 14. 
laid in the indictment or appeal, the jury 
may either find the defendant guilty generally, 
in which caſe a forfeiture ſhall relate to the 
time laid, till the verdi&t be falſified by the 
= party intereſted (as it may be in this reſpect, 
ae IE though not as to the point of the offence) 
3 ; or 
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or they may ſpecially find him guilty on 
ue day on which the fact is proved, whe. 
ther before or after the day laid in the 
indictment or appeal, in which caſe the for- 
feiture ſhall relate to the day 0 Tpecially 

found. | 

pn Tv Place here che offence is laid to be 

* committed is material; the leaſt ier in 

the evidence of it is fatal. 

But a place laid only for a venue is no way 
material upon evidence. | 

Thid, Evidence muſt be given that the crime 

| was committed in the ſame ny, as laid in 
the indictment. 

I conceive that where a horſe, 7 is ſtolen 
in one county, and found in the poſſeſſion 
of the priſoner in another county, the offender 

may be indicted in the latter county, and 
evidence of the property being in his poſ- 
- ſeſſion in that county, will maintain he"? in- 
dictment. | 

2 L. Hawk. 615. After a crime hath been proved in the 
county laid, evidence may be ee it facts 
in another county. © 

Uþid, In treaſon hers a levying of war is an 
overt adt of the treaſon, and it is proved in 
the county laid by one witneſs, evidence of 
levying war in another county 2 be proved 
by another witneſs. 

Ihid, But where the /evying of war is the _ 

| ſon for which the party is indicted, 
muſt be proved in the wauſes, erde it i 
laid. 

id. The levying of war cannot at this ay 
bs given in evidence as an overt-att, but 
only 1 in the county in which it is laid, unleſs 

it tend to prove ſome other n that is 

laid. > 991 02 A | 
For 


mid. 


) 
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For by 7 Will. 3. c. 3. no evidence ſhall 2. Hawk, 615. 
be given of any overt- act, not laid in the 


indictment. 
No evidence ſhall be admitted in kigh Id. 615, 616, 


| treaſon, but what is immediately re evant 


to the overt- act laid in the indictmen t; and 
no other evidence tending to prove 7he 
fame ſpecies of treaſon as is laid, hall 00 
given. 
But every thing incidental to the overt- Ibis. 616. 
act laid, may be given in evidence; as where 
the treaſon i is the King's death, and the overt- 
act, a conſult and agreement for aſſaſſination ; 
here a lift of the ee ERR may be given 
in evidence. 
So alſo in compaſ}i ing the King' 5 death, and luis. 
letters to that purpoſe, the purport of which 
only are laid, the particular letters n to 
prove the overt- act may be read. 
Where ſeveral overt- acts of n are Idem. 616. . 35. 
laid, proof of any one of them is ſufficient. 
Where an inſtrument ſecundum tenorem ſe- 18.1. 36. 
quentem is ſet-out in an indictment, any, the 
leaſt variance between the inſtrument recited, 
and that given in evidence, is fatal. 
But where the ſubſtance only is ſet forth, lbs. 
it is ſufficient if the ſenſe of what is fo ſer 


forth be proved. 


Evidence that the defendant ſaid /o and ſo; Ibid. 
is no evidence, for the court muſt know 
the words to judge of their force and effect. 
In homicide the inſtrumental cauſe of the 1d. 617. f. 37. 
death need nat be ſpecifically proved. Evi- 
dence that the party died by the ſame kind 


of death as that laid is ſufficient, 


Where a variance between the evidence 14. f 38. 
and the indictment is fatal as to the principal, 


it is 1 fatal as to the acceſſary. : 
| it 
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2 L. Hawk. 617. 
4. 39. 


mid. f. 40. 


Id. 618. . 41. 


Ibid, 


1d. 618. f. 42. 


Thid, 


Id. f. 43» 5 
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If ſeveral are indicted, and ſome! charg- 
ed as principals, and others as abettors, 
evidence that thoſe who are charged as abet. 
tors did the fads, wilt maintain __ in 
ment. | 

If one be indicted : as aber to two, 
and upon evidence he appear to have been 
acceſſary to one of them only, yet he ſhall 


be found guilty. 


If a perſon be indicted of murder, ex 
malitia precogitata, and only malice implied 
by law be proved, yet he ſhall be found 
guilty. 

Where an indictment ſets forth the ſpe- 
cial matter from which the law implies ma- 
lice, a variation in the evidence as to the 
circumſtance is immaterial. 

Violent preſumption — oats circum» 
ſtances, is in ſome caſes taken for full provf, 
as where a man is ſtabbed in an houſe, and 
another runs out with a bloody knife in his 
hand, and no one elſe is in the houſe at the 
time. 

Probable nne may be of ſome 
weight; but a light preſumption deren not to 
be regarded at all. 

0 By 21 Fac. 1. c. 27. if any woman be 
delivered of a child, (which if born alive 


would be a baſtard) and endeavour to con- 


ceal by drowning, &c. whether it were born 
alive or not, fuch endeavour ſhall be evi- 
dence of murder, unleſs the mother can prove 
by one witneſs that the child was born dead. 


As to the form of the indictment, wide 2 L. 


Ibid. 


Hawk. 618. J. 43. | 

Ihe ſtatute does not create any new offence, 
but only makes ſuch concealment an undeni- 
able evidence of murder. 


* os, But 


* 


J 


But it is uſual for the court to expect 2 L. Hauk. 67g. 


evidence that the child was born alive, &c. 

On an indictment on a penal ſtatute, a Ibid. 
defendant may give in evidence any exception 
in his favour in the body, or the proviſa of 
the act. 

But he cannot give in evidence any clauſe ibis. 
of exemption in a later fatute; but ou e 
to plead it. 


The very beſt evidence chat che nature Ibid, . 45. 


of the thing will bear, muſt in all caſes be 


given. 


A copy of a record is admitted where the Ibid. 
record itſelf cannot be had, but a copy of a 
copy is not admiſſible. 
In murder, the declarations af the Fwy of Ibid, f. 46. 
alter the mortal wound given, and while he, 
is ſenſible of approaching gällalution. en 
be given in evidence. 
On an indictment for clipping and caun- 1d. 619. f. 47. 
terfeiting the King's coin, it is not neceſſary 
to prove it the King's coin by proclamation ; 
but, as a queſtion of fact, it muſt be left to 
the jury upon all the circumſtances; and if 


it be not commonly known, the: moſt that 


can be expected is, that the indenture of the 

officers of the Mint ſhould be Produced to 

prove the currency of it. 

But on an indictment for the counterfeit=.1, 620. . 48, 

ing, clipping or diminiſhing foreign coin on 

the firſt of Mary, ch. G., or the gth or 

18th of Eliz. for high. treaſon, a proclama- 

tion with a proclamation writ under che 

great n ſeems OY. en new: 
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| J. N. P. 113. 
Co. Lit. 72. Jo 
5 Co. 104. a. 


EE. 


[D.] (a.) Of a DEMURRER To. EvrDtxcy, 
and other DEMURRERS, Sc. at Nis Pxrvs., 


F the plaintiff or defendant give in evi. 
dence matter of record, or writings, or 


*R, 5 Co. 104. Parol evidence on which a doubt in law 


a. Baker, 
Vide infra, 


1 Lev. 87. 
Aleyn, 18. 


ariſes, the other ſide may demur to the evi- 
dence; otherwiſe if there be a doubt, whether 
the fact be well proved, for the jury may find 
it on their own knowledge. He that demurs 
to evidence admits it to be true, and if the 
matter of fact be uncertainly alledged, or it 


be doubtful whether it be true or not, becauſe 


offered to be proved only by preſumptions 
and probabilities, and the other party will 
demur thereupon, ſo that the truth of the fact 


as well as the validity of evidence be referred 


Terry v. Weft- 


more, at Maid- 


Kone, 1632, 
per Pemberton 
Ch. I. 


Co. L. 72. 


5 Co. 104. 2. 


to the court; he that alledges this matter 
cannot join in demurrer, but ought to pray 
judgment of the court, that his adverſary 
may not be admitted to his demurrer, unleſs 
he will confeſs the matter of fact to be true; 
and if he do not ſo do, but join in demurrer, 
he has likewiſe miſbehaved, and the court 
cannot proceed to judgment, but a venire 


de novo ſhall go. | 


Where there is a demurrer to evidence, 
the judge orders the affociate to take a 
note of the teſtimony, and that is ſigned by 
the counſel on both ſides, and the demurrer is 
affixed to the peſtea. 4 | 

If one demur properly, the other ought to 
join, except it be in an information at the 
ſuit of the King, or other ſuit by him; 4 
fertiori the King himſelf need not, as in 3 

| qual 
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quare impedit, but the judge muſt direct 
the jury to find the matter ſpecially. Vide 
mfra. | 

In aſunpſit to prove a ae 3 an x Lev, $7, 
arreſt was to be ——_ by the plaintiff, and 
for that he did not produce the writ, the de- 
fendant demurred; and it was agreed by the 
court that the writ ought to have been pro- 
duced, but by the demurrer it is confeſſed ; 
the arreſt being matter of fact, though to be 
proved by matter of record; and the jury 
might of their own knowledge know there 
was a writ; and by the demurrer all matters 
of fact are confeſſed that the jury could know 
of their own conuſance. ide infra. | | 

On a demurrer to evidence, the only queſ- Coeſedge v. 
tion for the conſideration of the court is, . Fg 
whether the evidence given be ſuch as ought 3. B. K. 
to be left to the j jury in ſupport of the iſſue e rg 
joined; and no objection can be made to the 3 
declaration or other pleadings in that ſtage . 
the cauſe. The judgment on ſuch a de- Ach. Ent. 194. 
murrer is, that the evidence is, or is not ſuf- 
hcient to maintain the iſſue joined. | 

On a demurrer to evidence the moſt alga Salk. 284, 
courſe is to diſcharge the jury without more T. Ai. 5s 
inquiry, (though they may find damages 2 Ro. 119. 
conditionally) and for a writ of 1 my be in nt 406 
executed afterwards, _ 5/235 h. B. 2692. 


But if the matter of law be chin the court R. Kall, 1199 


need not admit a demurrer.: If the judge 
admit that for evidence, which is not, the 
party cannot demur for that cauſe, but muſt 
tender a bill of exceptions. "Vide infra. 
NM. B. It the jury find damages condi- 
tionally, it is according to the form of a ſpe- 
cial verdicts Hide precedents. — to 
25 ale Kos Paidenin 5 Went. 7 


30 
7 


IL 


pl. com. 4. In an information the King may demur 

to evidence given for the defendant. Vide 
ſupra. 

"IP If at vii prius the defendant pleads a plea 


after the laſt continuance, the plaintiff may 
demur to it. When and how he ſhall plead 
it. Vide 1 Com. Dig. Tit. Abatement, (I. 24.) 


1 If there be a challenge to an array, the 
other party may demur. 
Hard. 112. A demurrer to a challenge may be deter- 


mined at iſi prius. But a demurrer to a 
plea after the laſt continuance ſhall be ad- 
Journed. 
. As where a man demurs upon evidence, 
Co. Lit. 72.22 he muſt admit the evidence to be true: 
ow 1 51. therefore, if he demurs for that the evidence 
k, N . is not ſufficient, and beſides ſays alſo, that 
R. Al. 13. there is no ſuch writ as was offered in evi- 
dence, and ſo refers the fact as well as the 
law to the court, an alias wenire facias 
ſhall go; for the court cannot proceed to 
judgment. 
it 92.2, Ik a man demurs upon the evidence, the 
-- wp other party muſt join in the demurrer, or 
ro. El. 751, 
752. otherwife muſt waive the evidence, if the evi- 
dence be matter of record, or in writing, 
oro. Elis. 252 If one will demur upon the evidence given 
by witneſſes, the other need not join; for the 


credit of the vitneſles may be referred to the 


Jury. 


(5). The 


W 
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1 The following FoRM of a Demurrer to g. x. P. zig. 


Evidence and Joinder thereto, may perhaps 
be found uſeful at an aſſizes. 


Fterwards, on the day, and at the place withers, Erq. v. 
within contained, before Sir Richard Wingfield, Eig. 


Adams, knight, one of the barons of our 
Lord the King, of his Court of Exchequer 
at Weſtminſter, Sir Richard Aſton, knight, 
one of the juſtices of our ſaid Lord the 


* King, aſſigned to hold pleas in the court 


of our ſaid Lord the King, before the 
King himſelf, and others their fellows, juſ- 


- tices of our ſaid Lord the King, aſſigned 
to take the aſſizes in and for the city of 
in the county of the ſame city, 


according to the form of the ſtatute, &c. 
come as well the within named Charles 


Withers, Eſq. as the within named George 


Wing field, Eſq. by their attornies within 
named : and the jurors of the jury, whereof 


mention is within made, that is to ſay 
R. L. Sc. being called, likewiſe come, and 
being choſen, tried, and ſworn to fay the 


truth of the premiſſes within contained ; 
as to the firſt iſſue between the parties 


within joined, ſay, that the ſaid George 
Wing field 1s guilty of the treſpaſs within 


complained of, in manner and form as 


the ſaid Charles Withers hath within com- 


plained ; and they aſſeſs the damages of 
the ſaid Charles Withers, by reaſon thereof 


to ſixpence. And as to the iſſue laſtly 


. «© within 
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Ming. field, and that the jury aforeſaid may 


I 


within joined between the parties, the faid 
George Wing field ſhews in evidence to the 


jury aforeſaid, to prove and maintain the 
* iſſue laſtly within joined on his part, by 


one witneſs, that - (ſtate the evidence) And 


the ſaid Charles Withers ſays, that the 


aforeſaid matter to the ſaid jurors, in form 
aforeſaid ſhewn in evidence* by the ſaid 
George Wing field, is not ſufficient. in lay 
to maintain the ſaid iſſue, laſtly within 
Joined, on the part of the ſaid George 
ing field ; and that he the ſaid Charles 
IWithers, to the matter aforeſaid, in form 
aforeſaid ſhewn in evidence, hath not any 
neceſſity, nor is he obliged by the law of 
the land to anſwer ; and this he is ready 
to verify ; wherefore for want of ſufficient 
matter in that behalf, ſhewn in evidence 
to the jury aforeſaid, the ſaid Charles 
Withers prays judgment, and that the 
jury aforeſaid may be diſcharged from 
giving any verdict upon the faid iſſue; 
and that his damages, by reaſon of the 
treſpaſs within complained of, may be ad- 
Judged to him, Sc. | 

« And the ſaid George Wing feld, for that 
he hath ſhewn in evidence to the uty 
aforeſaid, ſufficient matter to maintain the 
iſſue laſtly within joined, on the part of 
him the ſaid George Wing field, and which 
he is ready to verify; and for as much as 
the ſaid Charles Withers doth not deny, 
nor in any manner anſwer the ſaid matter, 
prays judgment, and that the ſaid Charles 
Withers may be barred from having his 
aforeſaid action againſt him the ſaid Georg? 
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c be diſcharged from giving their verdict 


« upon the iſſue laſtly joined, c. 
« Wherefore let the jury aforeſaid be diſ- 


« charged by the court here, by the aſſent of 


c th + | *— : - —_ 3 
oy e parties, from giving any verdict there- 
pon. N — : 
The following is a modern caſe of a de- 


murrer to evidence, which we have thought 


adviſable to give with the arguments of coun- 
ſel, and the opinion of the court at length. 
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(c.) 4 Modern Caſe upon 4 Demurrer ty 
Evidence. | 


4 2 1 HIS was an action of treſpaſs brought by 

Clarke a bank- the aſſignees of a bankrupt againſt the 

4-5 ast defendant, who was ſheriff of the county of 
illes. M. 27. | 

G.3.B.R Hertford. | 

Durnf. & Eaft. 


IV. 475. Treipaſs will not lie by the affignees of a bankrupt againſt a ſheriff fo, 
taking the goods of a bankrupt in execution after an act of bankruptcy, and before the 
iſſuing of the commiſſion, notwithſtanding he ſells them after the iſſuing of the com- 
miſſion, and after a provifional aſſignment, and notice from the proviſional aſſignee not 
to ſell. Whether proof of a debt of 16x 1. to one of the petitioning creditors, there 
being more than three, will ſupport the commiſſion of bankrupt. Qu: ? 


The firſt count in the declaration was for 
breaking and entering the meſſuages, Cc. of 
the plaintiffs as aſſignees, on the 23d Feb. 
1786, and ſeizing and taking the deeds and 
_ writings, houſehold furniture, &c. (enumerat- 
ing them particularly) of the aſſignees. 
The 2d count was for ſeizing and taking 
the goods, &c, of the plaintiffs on the 13th 
BUF Pow: en | 
The defendant pleaded, 1ſt, The general 
iſſue; and 2dly, a juſtification under a fer! 
facias, ſued out on the 13th of February, i 
1786, at the ſuit of one Caleb Atkinſon, i 
againſt the bankrupt, and delivered to him on 
the 21ſt of February, 1786, to be executed. 
Replication de injurid ſud proprid abſſit 
tali cauſd. 5 
This cauſe came on to be tried at the lat 
aſſizes for the county of Hertford, before Lord 
Longhboroygh, when the plaintiffs proved 3 
SF N %% - 0b 6 £23. OO 
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commiſſion of bankrupt dated the 27th of 
February, 1786, againſt Clarke, on the peti- 
tion of more than three creditors, and that 
the bankrupt, at the time of iſſuing the 
commiſſion, was indebted to one of them in 
the ſym of 1617. They then proved the 
trading, and an act of bankruptcy on the iſt 
of February, 1786. They alſo proved that 


on the 23d of February, 17 86, and not before, 
the defendant, as ſheriff of Heri ford, entered 
the dwelling-houſe of the bankrupt, and there 


ſeized the ſeveral goods, &c. of the bankrupt 


under and by virtne of the ſaid writ of eri 
facias; that on the 28th of the ſame month 


of February, Clarke was declared a bankrupt, 
on which day the commiſſioners executed a 


proviſional aſſignment of the bankrupt's . 
eſtate and effects to their meſſenger, whereotf 
the officer in poſſeſſion under the execution 
on the ſame day had notice, that on the 13th, 


14th, 15th, and 16th days of March, the ſaid 
goods and chattels were {old by public auction 


under the aforeſaid execution; that on the 


morning of the ſaid 13th day of March, the 
ſaid ſheriff had notice from the aforeſaid 


proviſional aſſignee not to ſell, that on the 


17th of March the plaintiffs were choſen 
aſſignees, &c. of the bankrupt under the ſaid 
commiſſion, and that an aſſignment thereof 
was then duly made to them. 

To this evidence the defendant 5 


Ruſſel, in ſupport of the demurrer, before 


he came to the principal point in this Cale, 
obſerved that this commiſſion was ſued out by 
more than three creditors, who ſhould have 


proved a debt to the amount of 2004. in 


order to ſupport it; for though the debt 
which was proved by one creditor was ſuffi, 
4 cient 
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cient to have ſupported a commiſſion, which 


might have been ſued out on the petition of 
ſuch creditor, yet the debt proved in the 
preſent caſe, did not ſupport the commiſſion 
as taken out. ey Y 
But laying that entirely out of the caſe, 
the principal queſtion is whether tręſpaſs will 
lie at the ſuit of the aſſignees againſt the 
ſheriff, who entered and ſeized the bankrupt's 
goods before the commiſſion, but who fold 
them afterwards ? | | 

To ſupport this action, the plaintiffs muſt 
prove that the defendant has been guilty of 
an unlawful entry, and taking of the plain- 


tiff's goods; but this was not an unlawfy] 


entry, and taking at the time, becauſe Clarke 
was not then a bankrupt, and it could not be 
known at that time, whether he would ever be 


declared a bankrupt. Then it muſt be con- 
tended that the ſubſequent ſale made him a 


treſpaſſer by relation. This entry was not a 


+ Treſpaſs, though his ſale may be a converſion, 


and ſubject him to an action of rover. 
The diſtinction between actions of . 


ver and treſpaſs is fully taken in the caſe of 


(5) 1 Burr. 20, 
1 Bl, Rep. 65. 


Cooper and another v. Chizty and another (a), 
in which caſe. Lord Mansfield ſaid, that to 


ſubje& a ſheriff to an action of treſpaſs, the 


taking muſt be unlawful, and that perſons 


who acted innocently could not be made treſ- 


paſſers, or criminal by relation. In the pre- 
lent cale theſe are only the goods of the plain- 
tiffs by relation. They may become their 
property by relation; but poſſeſſion cannot have 
relation back, and poſſeſſion is eſſentially ne- 


ceſſary to ſupport this action. A fiction of 


law may give a right, but cannot create 2 


"Ve BY * 


wrong, Therefore the taking was not unlaw- 


ful, 
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ful, neither is it true that the defendant took 
the goods of the plaintiffs, for they were not 
choſen aflignees till after the ieizure, _ 
He admitted that the ſale ſubſequent to 
the notice was wrong, and ſubjected che de- 
fendant to an action of trover, but not 178 
paſs. 
This is not like any of thoſe caſes, where 
perſons have been deemed treſpaſſers 46 initia, 
by doing ſome act inconſiſtent with the ori- 
ginal taking, as by working a diſtreſs (2), Sc. 
for this ſale is not inconſiſtent with the origi- 
nal taking: it is not an abuſe of the authority 
of the law under which the defendant acted, 
and it is only by ſome collateral matter, that 
the ſale became unlawful. - - von: 
But, however, if the ſelling be conſidered 
as a treſpaſs, ſo as to render the defendant 
a treſpaſſer ab initio, there ſhould have been 
a new aſſignment. 3 
Shepherd, contra, was not aware that the 


firſt point was intended to be gone into, and 


ſaid, he only came prepared to diſcuſs the 


general queſtion, whether the action of 276. 


paſs was properly brought? inſiſting, how- 


ever, that the debt which had been proved 


was ſufficient to ſupport the commiſſion. _ 
He contended, as to the principal point, 
that if there was not a ſufficient property, or 
poſſeſſion, in the affignees, to enable them to 
maintain Zre/peſs, there never could be a ſuffi- 
cient property or poſſeſſion to enable any per- 
ſon to bring treſpaſs, where a wrong doer 
had got poſſeſſion. The proviſional aſſign- 
ment of the bankrupt's effects, which was 
made previous to the ſale, was meant pur- 
poſely to protect the goods, till the aſſignees 
were choſen; and the ſubſequent aſſignment 
a velted 


— . ———— — — 
— — 2 
n . — 


(a.) Vide Oxley 


Durn & Eaſt. 
1 V. 12. and 
the caſes there 


N 
— 3 
r 


(5) 2 Bult. 
_ 3 


Or. x. B. 
91. 


4) Bro. Tit. 
Treſpaſs, pl. 303. 
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veſted the property in the aſſignees by relation, 


and gave a right co-ryal with the proviſional 
alignment. - 


Wherever there is a general property in 


perſonalty, though the party has not got pol. 


ſeſſion, an action of treſpaſs will he. 
An executor after proving the will, may 
maintain treſpaſs for taking the teſtator's goods 


before probate, of which he was never in poſ- 


ſeſſion (3). If a lord be entitled to a waif, 
or eſtray, within his manor by preſcription, 
he may maintain zre/pa/s, againſt a ſtranger 
without ſeizure (c). Treſpaſs will lie againſt 
a ſtranger by a perſon having a general pro- 


perty in perſonalty, without poſſeſſion; be- 


cauſe, in law, the property draws a poſſeſſion 
after it (4). If the aſſignees cannot maintain 
this action, becauſe they had not the actual 
poſſeſſion, no perſon can; for the bankrupt 


himſelf cannot bring the action after bank 


ruptcy. Therefore no tortious taking of a 


bankrupt's effects, after the bankruptcy, and 


before the choice of n, can be pu- 
niſned. 

He admitted that rde 2 ſheriff ſells, aſter 
an act of bankruptcy committed, without 
notice, he is not ſubject to an action of 476. 

paſs; but if he ſells after notice, he aſſents to 
the original reſpaſs; and makes himſelf a 
treſpaſſer ab initio. Where a diſtreſs is taken 
for damage feaſant, and the party afterwards 
abuſes that diſtreſs, yet he is deemed a treſ- 
paſſer 40 initio, although the firſt taking were 


lawful. So in the preſent caſe, the ſheriff 


took poſſeſſion innocently at firſt, though not 
legally, becauſe the goods were veſted in the 
aſſignees by relation from the time of the 


_ 0 Te br committed: yer his ſelling. 


the 


CCT 
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che goods after notice, rendered him a treſ- 
If it were not ſo, a ſheriff 
would be in a better ſituation than any other 
According to the caſe of Cooper 
v. Chitty, the diſtin&tion is between thoſe 
_ caſes where the ſheriff acts innocently through- 
out, and where he acts wrongfully after no- 


paſſer ab initio. 


wrong-doer. 


But if the 


is no/ juſtification. 


| defendant be not a treſpaſſer by 
relation, yet this evidence will, at all events, 
ſupport the ſecond count, which is a general 
count for taking the plaintiff's goods. It ap- 
pears that the ſale was after notice. 10 
No every continuation of a treſpaſs is con- 
ſidered as a new treſpaſs. Dyer 320. Though 
the party is not gbliged to bring leveral actions 
of treſpaſs, where he might have brought one 
with a continuando; yer he may if he pleaſe. 
2 Ro. Abr. 545. A pl. 1. 
In treſpals for taking goods, every day's 
taking is a new treſpaſs, 1 Keb. 79. Here, 
though the ſheriff was not guilty of a treſpaſs 
by relation, yet in the { cond count, there is 
a different ſubſtantive charge, for which there 
In Bull. N. P. (a) it is 
ſaid, that the purpoſe of laying two counts in 
a declaration is, to avoid a new aſſignment, 
ſo that the defendant is under the neceſſity 
of pleading the general iſſue to one of them. 
The ſecond count, therefore, in the preſent 
caſe contains a ſubſtantive charge of treſpaſs, 
and avoids the neceſſity of a new aſſignment. 
- » Raffell, in reply. As to the caſes of exe- 
cutors bringing actions for goods taken in 
their teſtator's life-time ; that is under the 
| ſtatute de bonis aſportatis, which ſhews that 
at common Jay it was otherwiſe, 


This 
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his is not like the caſe of a perſon taking 
a waif, wreck, or eſtray, for there he takes, 
without any colour of right, and 1 is a wrong 
doer in the firſt inftance = 

Beſides, thoſe things being meme to 
a-manor, the owner wor ey is s conſidered as in 

oſſeſſion. 

The ſale after notice will not render the 

defendant in this cafe a treſpaſſer by relation; 


becauſe, though he had notice from the 


aſſignee, the commiſſion: might have been 
ſuperſeded. And the notice did not come 
from the party at whoſe ſuit the ſheriff was in 
poſſeſſion under the execution; but from a 
third perſon: and if the commiſſion had been 
ſuperſeded, the ſheriff would have been liable 
to an action by the party at whoſe ſuit the ex- 
ecution was taken out. 

As to the unlawful poſſeſſion of the ſheriff; 
Lord Mangſield faid, in Cooper v. Chitty, © to 
<< ſupport the act of taking it is not lawful : 
©« but to excuſe the miſtake of the ſheriff 
« through unavoidable 1 nme; it is law- 
al 

A ſheriff ought to be better protefied than 
any other wrong-doer-; for he is compelled 
to do hashary; and does not act from his own 
choice. 

The neceffity of the new Angamene is not 
waived by the ſecond count, becauſe the plain- 
tiffs have not proved 740 treſpaſſes. 


He admitted, that every continuation of a 


treſpaſs was a new treſpaſs: but that is aſſuming 
that the firſt taking was a treſpaſs, which is de- 
nied in the preſent caſe. For if the ſheriff had 
abandoned the poſſeſſion immediately after the 
notice of the · bankruptcy, he certainly would 


NGY 
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not have been liable to an action of treſpals 
for the firſt taking. ; 
Asus, J. — We will ends this queſ- 
tion; but it ſeems to me that it is very like 
the caſe of Cooper and Chitty. | 

.. BuLtuzr; J.— The ſecond count does not 
in all caſes avoid the neceſſity of a new 
aſſignment. The general uſe of adding the 
ſecond count is this; the firſt charges an in- 
jury done to the land, and taking the goods there; 
"thee is in its nature local, and mult be proved 
where laid. Then the Wade and almoſt the 
only one, of adding the ſecond count is, in 
order to avoid the locality : it is for taking 
goods generally. That is of a tranſitory kind, 
and may be ſupported, though the taking be 
proved to be elſewhere. There cannot be a 
new aſſignment but where there is a ſpecial 
plea. And if the caſe be ſuch that, on a ſpe- 
cial plea, the plaintiff may be driven to a new 
aſſignment, he may give the matter in evi- 
dence under the {ccond count on not guilty. 


Cur. adv. vult. 

AsSnvRST, J.—now delivered the opinion 
of the court. 

It might perhaps have ſufficed for vs to 
ſay, that the point now in queſtion has been 
ſolemnly determined in this court, in the caſe 
of Cooper againſt Citty, upon full and mature 
deliberation, by a full court. And for that 
reaſon, whatſoever our opinions might have 
been (as we are now only two judges fitting 
in court) it would not have been very decent 
in us to have over-ruled the authority of that 
cale, But we are relieved from any difficulty 
on that account, as our opinion entirely coin- 


einn wich that of che judges in the above 


N To 
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To entitle a man to bring #reſpa/s, he 
muſt, at the time when the act was done, which 
conſtitutes. the treſpaſs, either have the aαual 
Poſſeſſion in him of the thing, which is the ob- 
ject of the treſpaſs, or elſe he muſt have a 
conſtructive poſſeſſion 1n reſpect of the right 
being actually veſted in him. jk | 
Such 1s the caſe cited at the bar, of an 
action of treſpaſs for an eſtray, or wreck, taken 
by a ſtranger before ſeizure by the lord; for 
the right is in the lord, and a conſtructive poſ- 
ſelſion in reſpect of the thing being within the 
manor of which he is lord. 055 
So the executor has the right immediately 
on the death of the teſtator, and the right 
draws after it a conſtructive poſſeſſion. The 
probate is a mere ceremony, but when paſſed, 
the executor does not derive his title under 
the probate, but under the will: the probate 
is only evidence of his right, and is neceſſary 
to enable him to ſue; but he may releaſe, c. 
before probate. | | 
But there is no inſtance that I know of, 
where a man who has a ze right given him, 
which from reaſons of policy is ſo far made to 
relate back, as to avoid all meſne incum- 
brances, ſhall be taken to have ſuch a poſſeſſion 
as to bring tręſpaſs for an act done before ſuch 
right was given to him. | 42111 
But at all events the rule will hold with re- 


(a) Vide 2 Ro. ſpect to officers and miniſters of juſtice (a). et 
Ab. Title Trel- In the caſe of Lechmere v. Thoroughgood, (0) WR ©: 
which was an action of treſpaſs brought by the RW © E 

aſſignees of bankrupts againſt a ſheriff's officer, Wa © 1 

who took goods under an extent, the act of © 1 
bankruptcy was on the 28th of April; after- Wn ©r 

wards the ſheriff's officer took the goods under 1 

an extent, and afterwards an aſſignment was it i 


made 
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made to the plaintiffs, who brought tre/pajs ; 


and it was held the action lay not; and the 


argument turned on this, that the officers ſhall 


not be made treſpaſſers by relation: the ſame 


doctrine is recognized in the caſe of Baily and 
Bunning, | © 1418 

Now here the execution was fully com- 
pleted, and the goods ſold, before the aſſign- 
ment to the plaintiffs. In the caſe of Cooper 
and Chitty, Lord Mansfield lays down the true 
ground of diſtinction between the action of 


trover and the action of treſpaſs, as applied to 


this caſe ; © The action of trover, (he ſays) 
<« js maintainable, becauſe the converſion, and 
cc not the taking, is the giſt of the action; and 
ce the ſale was after the act of bankruptcy was 


cc 


6c | 


rom the time of the act of bankruptcy, yet 


c the taking by the ſheriff, as applied to this 


cc ſpecies of action, was lawful.” | 
And he ſays © the ſeeming contrariety and 
ce confuſion in the caſes ariſes from the equi- 
ce vocal uſe of the word lawful. For,” (ſays 
he) © to ſupport the act, it is not lawful ; but 
© to excule the miſtake of the ſheriff it is law- 
« ful; or in other words the relation intro- 
<« duced by the ſtatutes binds the property; 


but men, who act innocently at the time, 


« are not made criminal by relation, and 
< therefore are excuſeable from being puniſh- 
e able by indictment or action as treſpaſſers. 
© But as a ground to ſupport a wrongful con- 
« yerſion by a fale after a commiſſion pub- 
ce licly taken out and an actual aſſignment 
« made, it was not lawful,” ? 

The plaintiffs therefore are not injured, as 
it is competent to them to recover the value 


of 


<« notorious. But,” (he ſays) © that though 
the property by relation was in the aſſignees 


1 . 0 — —— — 9 
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* * goods by bringing a proper action, | 


namely an action of rover. 

But the officer ſhal} not be haraſſed by this 
ſpecies of action, in which the gury might give 
vindictive damages. 

There 1s likewiſe another point made, 
namely, that the petitioning creditors (being 
more than three in number) have not proved a 
debt to ſuch an amount as the ſtatute requires; 
not having in the whole proved a debt to the 
amount of 200 l. though one of them had 
proved a debt to the amount of 1611, The 
words of the ſtatute of 5 Geo. 2. c. 30. are, 
ec that no commiſſion of bankrupt ſhall be 
« awarded and iſſued out againſt any perſon 
ce upon the petition of one or more creditors, 


c unleſs the ſingle debt of the creditor do 


« amount to 100 l. or upwards, or unleſs the 


« debt of two creditors ſo: petitioning as 


ec aforeſaid ſnall amount to 1 50 J. or upwards; 
« or unleſs the debt of three or more cre- 
«© ditors, ſo petitioning, ſhall amount to 200], 
4 or upwards.” Now had the commiſſion 
food upon the petition of that one onh, 


whoſe debt amounted to 161 l. it would clearly 


have been good: but as they have choſen to 
take it out in the names of more, the queſtion 
is, whether they have not laid themſelves under 
the neceſſity of complying with the words of 
the ſtatute, which in fuch caſe requires ti: 
"oe proved to be 2001, 


This might perhaps deferve ſome conlide- 


ration: but however we give no opinion upon 
it, as we are clear againſt the plaintiffs on the 
other point. 

Therefore, on the whole, the judgment muſt 
be for the defendant. 


 Poſtea to be delivered to the — 4 
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| 
lx. G. Of Biuus of Exerrrions. 


| RY Weſtminſter 2. (13 E. I. c. 31.) it is 

FT enacted, that if one impleaded before any 

of the juſtices, alledge an exception, praying 

that the juſtices will allow it, and it they will, 

not, if he write the exception, and require the 

juſtices to put their ſeals for a witneſs, the. 

juſtices ſhall ſo do, and if one will not, an- 

ther of the company ſhall. . And if the King, 

on complaint made of the juſtices, cauſe the 

record to come before him, and the exception 

be not found in the roll, on ſhewing it writ- 

ren, with the ſeal of a juſtice pur to, the juſtice 

ſhall be commanded that he appear at a day, 

either to confeſs or deny his ſeal. And if the 

juſtice cannot deny his ſeal, they ſhall proceed 

to judgment, according to the ſame exception, 

as it ought to be allowed or diſallowed, Res. 182. 
The bill of exceptions muſt be tendered at slk. 288. 

the trial. The nature and reaſon of the thing 

requires the exception ſhould be reduced into 

writing when taken and diſallowed, like a ſpe- 

cial verdict, or a demurrer to evidence, not 

that they need to be drawn up in form, but the sir T. Rayma, 

{ubſtance muſt be reduced into writing while 495: 

the thing is tranſacting. If a judge allow the 

matter to be evidence, but not concluſive, 

and ſo refer it to the jury, no bill of exception 

will lie; as if a man produce the probate 

of a will to prove the deviſe of a term for 

years, and the judge leave it to the jury, but 

he may haye an attaint againſt the jury if they 

find againſt the will. e e e 

Nos © Hh A bill 


—— — — — — — — 
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4%, -_AE A bill of exception ought to be upon ſome 
Cs to. point of law, either in admitting or denying 
of evidence, or a challenge, or ſome matter 
of law ariſing upon fact not denied, in which 
either party 1s over- ruled by the court: if ſuch 
bill be tendered, and the exceptions in it are 
truly ſtated, then the judges ought to ſet their 
ſeal in teſtimony that ſuch exceptions were 
taken at the trial; but if the bill contain mat- 
ters falſe or untruly ſtated, or matters wherein 
they were not over-ruled, they are not obliged 

| to affix the feat. F 
B. N. P. 316. A bill of exceptions is not to draw the whole 
matter into examination again, it is only for 
a ſingle point, and the truth of it can never be 
doubted after the bill is ſealed, for the adverſe 
party is concluded from averring the contrary, 


or ſupplying an omiſſion in it. 
2 Inſt. 426. If the judges refufe to fign the bill, the 


.. 6 BY | . : 
Cires _—_— party grieved by the denial may have a yrit 


and Holt. V ante. Upon the ſtatute, commanding the ſame to be 


done juxta formam ſtatuti: it recites the form 
of an exception taken and over-ruled, and it 
follows vobis precipimus quod fi ita eff, tunc 
Aigilla veſtra apponatis ; and if it be returned 
quod non ita eff, an action will lie for a falſe 
return, and thereupon the ſurmiſe will be tried, 
and if found to be ſo, damages will be given, 
and upon ſuch a recovery, a peremptory writ 
J ͤͥ ͤ 597: 
7 12. wig ET In Sir H. Yane's cafe,“ (who was indicted 
1 J. Fo.ozs, Or Mt h-treaſon) the court refuſed to ſign 3 
:L, Hawki602. bill of exceptions, becauſe they ſaid criminal 
caſes were not within the ſtatute, but only 
actions between party and party. 
But in 1 Leon. 5. it was allowed in an in- 
dictment for a treſpaſs, and in 1 Vent. 366. 
in an information in nature of a quo warrants. 
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II 
In 2. L. Hawk. 602. N. it is obſerved tha 
in Sir H. Jane's caſe, it is ſaid that ſuch bill 
never was nor ought to be allowed in any 
capital caſe, and as this caſe is reported in 
1 Sid. 8 5. 1 Keble, 384. it ſeems to have been 
holden that it is not grantable on any indict- 
ment; and as it is reported in 1 Lev. 68. 
and Kelynge, 15. that it is not grantable in 
any criminal caſe whatſoever. Vide 2 Inſt. 
427. 2 „ 8 | 
A bill of exceptions is only to be made uſe B. N. P. 4:6. 
of upon a writ of error, and therefore where a Rex v. Inbabi- 


tants of Preſton. 


writ of error will not lie, there can be no bill Hill. E. 9. G. 2. 


of exceptions. ERR | 

In the caſe of Preſton upon the Hill, and 
Dareſtury, E. 9 Geo. 2. B. R. Burr. Sett, 

caſ. 77. After argument on both ſides, the 

court were unanimouſly of opinion that a bill 

of exceptions doth not lie to the quarter 

feſſens +. FR EY 3 

Though ex rigore juris the party ſhall not B. N. p. 376. 
have advantage of his bill of exceptions, but 42 5. 
on a writ of error; yet where the action has 5 
been brought in the court, of K. B. that 

court, to prevent delay and expence, has 
ſometimes examined the matter before judg- 


ment, = TO 


If a judge at a trial does erroneouſly over- M. 1 Ann. B. R. 
rule a matter offered in evidence, the regular Bid * 
way is to tender a bill of exception; yet if tions. 


upon ſuch a matter, the party will ſuffer the 


trial to go againſt him, it is good cauſe of a New Trial. 


new trial, PER Cux. | 
In an action of replevin for taking the plain- Davies again 


tiff's cattle at Ochorbir, the defendants in their Pierce and 


cognizance ſtated that the locus in quo had T. 27 C. z. 


been immemorially part and parcel of a cer- ning > 


. | 1 53. 
{ain : tenement of land called Bulchyſtullen Declarations by 


H h 2 ſheep= tenants are ade 


EE. * 
1 8 
miffbleevidence Meep- walk, of which Benjamin Holloway and 


aftertheirdeath, Others before, &c. were ſeiſed in their demeſne | = 
certain pow of as of fee, and then ſtated a demiſe to T. Hugh an 
the eſtate which for a year, and ſo from year to year, as whoſe the 
they war ger bailiffs they acknowledged taking the cattle, ret 
they exerciſa Cc. as a diſtreſs for damage feaſant: in the cla 
a ,of owner- ſecond cognizance they derived a title to or 
del by contrary T. Hugh from Margaret Pryce of the ſame = 
"wi sdect- premiſes, and acknowledged, &c. as her bai- adr 
liffs. The pleas in bar traverſed the locus in refi 

quo being part and parcel of the ſaid tenement | di 

of land called Bulcbyſtullen; on which iſſues | aff 

were taken in the replication. | 5 anc 

This cauſe was tried at the laſt ſpring great he. 

ſeſſions at Cardigan, before Mr. Beard, when, 197 

after the evidence on the partof the defendant Tl 

was cloſed, the plaintiff's counſel offered to WM app 


prove in evidence, © that Hugh John Griffiths, 
and John Grifiths, his father, who were re- 
ſpectively tenants of Bulchy/ſtullen and Llyaft 
Nant glaſs, of which Ochorbir is a part, both 
deceaſed, did reſpectively, while in the occu- 
pation of the premiſſes, declare that they 
rented Llyaſt Nant glaſs of one Matthew 
| Evans, who was never the owner of Bulchy- 
= fallen, which has for a long time belonged to 
the family of Price; that H. F. Griffiths de- 
. clared he paid the ſame M. Evans five ſhi 
= lings yearly, and a quarter of mutton, for the 
4 ſaid Lhaſt Nant Glaſs; that he declared he 
0 was then going to pay the ſaid rent to the ſaid 
John Evans, for. the ſaid Llyaſt Nant Glaſs; 
that he ordered his ſervant to herd ſome cattle 
at Lhaſt - Nant Glaſs, ſaying he could not 
otherwiſe afford to pay M. Evans his rent; 
that John Griffiths prevented a certain perſon 
from cutting ruſhes on Lyaſt Nant Glaſs, and 
tareatened that he would tell M. Evans, his 
wo 4 4 landlord, 


2 5 
cattle 
1 not 
rent; 
zerſon 
, and 
5, his 


Jlord, | 


1 5 1 


tandlord; of his cutting the Jaid raſhes, and 1 
once took the ruſnies from the ſaid perſonz 
and told him they belonged to M. Evans 


chat about 40 years ago one Thomas Hugh 


rented Liyaſt Nant Glafs for ane year, and de. 


clared that-he paid rent either to M. Evans 
or his mother.“ 


The defendant's 8 objecting to the PY 
admiſſibility of this evidence, the learned judge 


refuſed to admit it, and the jury. gave a ver- 
dict for the defendants :. whereupon the plain- 
tifPs counſel excepted. to the judge's opinion, 


and tendered a bill of ae e to him, wich 
He: ſigned. T7 


The proceedings were brought here hat a 
"_ of error, and in the laſt term Mr. Beard 


appeared in this court, and eee his 
fea to the-bill of exceptions. | 


This queſtion: was to have been argued by 


a Brdzge for. the Renee, and Williams for the 
defendant ;. but 

Ihe court were clearly of opinion, chat the 
evidence was admiſſible; and 


 ASHHURST, J. ſaid, that the fact of cutting 
the ruſhes was 1 and 
Bol LER, J. added, that the other queſtion 


relative to the tenant's declaring that he paid 
rent for the premiſſes in queſtion, had been 
determined in the caſes of Ho//oway v. Rates, (a) 
and Doe dem. Foſter v. Williams. (6) 


In the former the leſſor claimed as Xs 


in remainder, under a will 27 years ago, under 
which there was no. poſſeſſion, and therefore 
ſeizin in the deviſor was neceſſary to be proved. 


For this purpoſe a witneſs was called to 
ſpeak to the declarations of the tenant in poſ- 


ſeſſion, at that time _— he HE: as tenant to the 
dev: 27 8 1 


A new 


(a) dy 12. G. 


3. B 
(5) — 621. 


T % J 

A new trial was moved for on the inad. 
miſſibility of this evidence; and it was ob- 
jected that this was mere hearſay- evidence, 
and that the party making the declaration was 
not upon oath; but the court held the evi. 
dence properly admitted, and the rather ſo, 
as it did not appear that the defendant had any 
fort of right, and probably might have come 
in under the tenant who acknowledged the 
right of the deviſor, as he was of the ſame 
name with the tenant; and ſuch confeſſion 
would certainly be binding on all who claimed 

under him who made it. 2 
But a difficulty occurring to the court, 
whether they could grant a venire de novo, the 
queſtion relative to what judgment ought to 

be given ſtands over till the next term. 
In Michaelmas Term, 1787, the court de- 
livered their opinion that a venire de novo 

dught to be grantec t. 
B. N. P. 311. I the bill of exceptions be not tacked to 
the record, it ſeems neceſſary to ſet out the 

whole record in it, in the following 


(5) Fort 
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$ | (4.) FokM of a Biull of Exceptions, hating 
a le whole Record. {29 
, eee ee ONE NTT 
* ce BE it remembered, that in the term of Huckle v. Me- 
e « Y the Holy Trinity, in the third year of e and others. 
* « the reign of our Sovereign Lord George the 
* « Third, now King of Great Britain, and ſo 
* « forth, came Pillian Huckle, by James vide che Caſe, 
ed « Philips his attorney, into the court of our EH II. VI. 
ce {aid Lord the King, of the Bench at Welt- | 
n, ce inſter, and impleaded Fohn Money, James | | 
he « Watſon, and Robert: Blackmore, 1n a certain 
O ce plea of treſpaſs, on which the ſaid William 
ce declared againſt them, That“ (ſet out the | 
le- declaration and other pleadings,) © And there- 
oy ce upon the iſſue was joined between the ſaid [ 
« William and the ſaid Fohn Money, James | 
to « Watſon, and Robert Blackmore; and after- 
the « wards, fo wit, At the fittings of M. Prius 
« held at the Guildball of the City of London 
cc aforeſaid, in and for the ſaid City, before 
« the Right Honorable Sir Charles Pratt, 
« Knight, Chief Juſtice of our ſaid Lord the 
« King, of the Bench at Weſtminſter, Thomas 
« Lloyd, Eſq. being aſſociated to the ſaid 
« Chief Juſtice, according to the form of 
<« the Statute in ſuch caſe made and provided; 
« on Wedneſday the ſixth day of July, in the 
third year of the reign of our ſaid Lord the 
c preſent King, the aforeſaid iſſue ſo joined 
between the ſaid parties as aforeſaid, came 
; < to be tried by a jury of the City of London 
"QAM e aforeſaid, for that purpoſe duly impanelled, 
te that is to ſay, A. B. C. D. &c. good and 
* lawful men of the faid City of London; at 
| | which } 
0 
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cc 
cc 
cc 
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which day came there as well the ſaid i. 


liam Huckle, as alſo the ſaid Jobn Money, 
James Watſon, and Robert Blackmore, by 
their .reſpe&ive. attornies aforeſaid. And 


the jurors of the jury aforeſaid impannelled 
to try the ſaid iffue being called, alſo came, 


© and were then, and there in due manner 
. 8 and ſworn to try the ſame iſſue; and 


the trial of that iſſue, the council 
{bud 65 in the law for the ſaid Jillian 
Hackle, to maintain and prove the ſaid iſſue, 
on his part. gave in evidence, That” (ſo 


ſet out the evidence on the part of the plain- 


tiff, and then ſet out the evidence on the part 
of the defendants, and then proceed as fol- 
lows) « Whereupon the ſaid council for the 


E 
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cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
ec 
ec 
cc 
cc 
cc 
cc 
ce 


ſaid defendants, did then and there inſiſt 
before the Chief Juſtice aforeſaid, on the 
behalf of the defendants above-named, that 
the faid ſeveral matters ſo produced and 
given in evidence on the part of the ſaid 
defendants, as aforeſaid, were ſufficient, and 


ought to be admitted and allowed as deci- 


five evidence, to entitle the ſaid defendants 
to the benefit of the ſtatute made in the 
twenty-fourth year of the reign of his late 
Majeſty King George the Second, intituled, 
An act for rendering juſtices of the peace 


more ſafe in the execution of their office, 


and for mdemnifying conſtables and others, 
acting in obedience to their warrants ; and 
that therefore the ſaid William Huckle ought 


to be barred of his aforeſaid action: and the 


ſaid defendants acquitted thereof, and there- 
upon the ſaid defendants, by their council 
aforeſaid, did then and there pray of the 
ſaid juſtice, to admit and allow the ſaid 
matters and- proof, ſo produced and given 

« in 


ce jn evidence for the faid defendants, to be 
ct concluſive evidence to intitle the ſaid de- 
tc fendants to the benefit of the ſtatute afore- 
ce ſaid, and to bar the ſaid William of his 


« action aforeſaid. But to this, the council 


cc learned in the law, on behalf of the ſaid 
6 William Huckle, did then and there inſiſt 
ce before the Chief Juſtice aforeſaid, that the 
«© matters and evidence aforeſaid, ſo produced 
t and proved on the part of the ſaid defen- 
© dants as aforeſaid, were not ſufficient, nor 
e gught to be admitted or allowed, to intitle 
cc the ſaid defendants to the benefit of the 
ce ftatute aforeſaid ; or to bar the ſaid J/1illiam 
cc Fuckle of his aforeſaid action, and that nei- 
ce ther the ſaid defendants, nor any of them, 
« nor the ſaid Earl of Halifax, were or was 
ce within the words or meaning of the ſtatute 
« made in the ſeventh year of the reign of 
« his late Majeſty King James the firſt, inti- 
cc tuled, An act for eale in pleading againſt 
« troubleſome and contentious ſuits, proſe- 
<« cuted againſt juſtices of peace, mayors, 
<«« conſtables, and certain other his Majeſty's 
ce officers, for the lawful execution of their 
ce office: nor of the ſtatute made in the 21ſt 
« year of the reign of the ſame late King, 
© 1ntituled, An act to enlarge and make per- 
ce petual the act made for eaſe in pleading 
« againſt troubleſome and contentious ſuits 
<« proſecuted againſt juſtices of the peace, 
« mayors, conſtables, and certain other his 
< Majeſty's officers, for the lawful execution 
© of their office, made in the ſeventh year 
of his Majeſty's moſt happy reign : nor of 
the ſaid ſtatute made in the twenty-fourth 
year of the reign of his late Majeſty King 
© George the Second; nor in any way in- 
Vor. I. _ ce titled 
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titled to the benefit of any of theſe ſtatutes ; 
ce and the council for the ſaid William Huckle 


c 


co 


C 


A 


«© ſonment of the ſaid William Huckle, were 
ce not made or done in obedience to the ſaid 
« warrant, nor have the ſaid defendants, or any 
c of them in that behalf, any authority there. 
« by. And the ſaid Chief Juſtice did then 
cc and there declare and deliver his opinion 
cc to the jury aforeſaid ; That the ſaid ſeveral 
© matters ſo produced and proved on the 
ce part of the defendants were not, upon the 
« whole caſe, ſufficient to bar the ſaid Willian 
ce Huckle of his aforeſaid action againſt them, 
*« and with that direction left the ſame to 
ce the ſaid jury; and the jury aforeſaid then 


cc and there gave their verdict for the ſaid 


« William Huctle, and 3ool. damages; where- 
C upon the ſaid council for the ſaid defen- 


cc dGants, did then and there, on the behalf of 


ce the ſaid defendants, except to the afore- 
« ſaid opinion of the ſajd Chief Juſtice, and 


cc jnſiſted on the ſaid ſeveral matters and 


* proofs, as an abſolute bar to the aforeſaid 
ce action, by virtue of the laſt mentioned 
ce ſtatute; and in as much as the ſaid ſeveral 
© matters ſo produced and given in evi- 
ce dence, on the part of the ſaid defendants, 
* and by their council aforeſaid objected and 


ce inſiſted on, as a bar to the action afore- 


ce ſaid, do not appear by the record of the 
ce verdict aforeſaid, the faid council for the 
* aforeſaid defendants, did then and there 
<& propoſe their aforeſaid exception, to the 
© opinion of the ſaid Chief Juſtice, and re- 
t queſted the ſaid Chief Juſtice to put his 
* ſeal to this bill of exception, containing the 
6 faid ſeveral matters fo produced and given 

| TE „in 


further inſiſted, that the ſeizure and impri- 


1 


« jn evidence on the part of the ſaid de- 


% fendants as aforeſaid, according to the form 
« of the ſtatute in ſuch caſe made and pro- 
« yided ; and thereupon the aforeſaid Chief 
« Tuſtice, at the requeſt of the ſaid counſe] 
« for the aboye-named defendants, did put 
6 his ſeal to this bill of exception, purſuant 
« to the aforeſaid ſtatute in ſuch caſe made 
% and provided, on the fixth day of 7uly 
e aforeſaid, in the third year of the reign of 
* his faid preſent Majeſty.” | 


(c.) Obſervations, 


The above precedent is taken from a bill B. N. P. 31g. 


of exceptions, which was made uſe of within 
theſe few years paſt: but it does not ſeem 
neceſſary to ſtate the whole record in the bill, 
provided the bill be tacked to the record; 
which the ſtatute plainly ſhews may be done, 
by ſaying, if the exceptions be not in the roll: 
and there are precedents to warrant this mode 
of proceeding. | : 


(d.) General Form, 


The bill of exceptions would then begin as 
follows: Which ſaid iſſue in form aforeſaid 
joined between the parties aforeſaid after- 
* terwaxds, 70 wit, at the ſittings, &c.“ (and 
then purſue the former precedent.) 
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